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Today's seminar is concerned with the ConstitutibWestern Australia.
| have been asked to address the role of the caartle third branch of
government within the constitutional framework dfetState. It is
perhaps ironic that, for reasons which | will deyglthe Commonwealth
Constitution has become the primary fount of ledgadtrine with respect

to the constitutional position of the courts of Btates of Australia.

The Constitutional I nstruments

Generally (but imperfectly) speaking, the constmodl position of the
courts of Western Australia can be sourced from thkowing
constitutional instruments:

1. Constitution Act 1889WA)

2. Constitution Acts Amendment Act 1§99A)

3. Australia Acts 198¢Commonwealth and UK)

4. Commonwealth of Australia Constitution Act 1900

Perhaps counter-intuitively, the last of these Ih&kome the most

significant to the constitutional position of theucts of the State.

The Constitution Acts

The written constitution of Western Australia isamveniently contained
in two separate Acts of the Parliament of Westeustfalia. The first,
passed in 1889, substituted a bicameral representagislature for the
unicameral legislature which had existed since e¢ady days of the
colony. The Act contains a number of parts headadiously

Parliamentary, Electoral, Elective Council, The @&mor, Local



Government, Judicial, Legal, Financial and Misgedaus. Part IV

entitled 'Judicial' contains only two sections:

54. Judges continued in theenjoyment of ther offices during good
behaviour

The Commissions of the present Judges of theeBgrCourt and of all
future Judges thereof shall be, continue, and nemnaiull force during their
good behaviour, notwithstanding the demise of Hexjedgty (whom may
God long preserve), any law, usage, or practice the contrary
notwithstanding.

55. But they may be removed by the Crown on the address of both Houses

It shall be lawful nevertheless for Her Majestyremove any such Judge
upon the Address of both Houses of the Legislabfitke Colony.

The Supreme Court of Western Australia was crelagedn ordinance
which came into effect on 17 June 1861. The doadttherefore been in
existence for almost 30 years when @anstitution Act 188%as passed.
Over that period it had been the practice forwadiges of the court to be
appointed by the Queen, rather than the Governbhere had been
acrimonious disputes between the Governor andutiieiary from time
to time (perhaps the most notable being the dispatereen Governor
Broome and Chief Justice Onslow) which had beerolved in
Westminster, rather than in Perth. This practiqdaens the reference to
‘Her Majesty' in both sections 54 and 55.

Section 75 of theConstitution Act 188%lefines 'Her Majesty' to mean
'Her Majesty, her heirs and successors." The saxpeession defines
‘Governor in Council' to mean the Governor actinththe advice of the
Executive Council. Accordingly, on the face of tAet, it might be
thought that section 55, properly construed, empegvenly the monarch
to remove a judge upon the address of both Hoddearbament, and did

not similarly empower the monarch's representatiwd/estern Australia,



the Governor. However, the section has to be vatdsection 7(2) of
the Australia Act which provides that:

All powers and functions of Her Majesty in respetthe State are exercisable

only by the Governor of the State.

There are two exceptions to this provision (coradiim subsections (3)
and (4) of section 7) - the power to appoint amthieate the appointment
of the Governor of a State, and the power of theanth to exercise all
powers and functions while personally present inState. Both

exceptions are themselves constrained by subse@&)owhich provides

that the advice to Her Majesty in relation to thxereise of her powers
and functions in respect of a State shall be testtlby the Premier of the
State.

Other provisions of the 1889 Act are also relevanthe role of the
courts. Section 57 provides that all laws, statuaed ordinances in force
at the time of commencement of the Act are to ramaiforce until
repealed or varied, except in so far as theyegpagnant to the Act itself.
Accordingly, all the laws of the colony with respéz the creation of the
courts of the colony and the exercise of judicialvprs remained in
force. That result was put beyond doubt by secd®drof the Act which
provides:

58. Courtsof justice, commissions, officers, etc.

All Courts of Civil and Criminal Jurisdiction, dnall legal commissions,
powers, and authorities, and all officers, judici@dministrative, or
ministerial, within the Colony at the commencemeinthis Act shall except
in so far as they are abolished, altered, or vdmethis or any future Act of
the Legislature of the Colony or other competenthawty, continue to
subsist in the same form and with the same effedt this Act had not been
passed.



Relevant also is section 73 of the Act which cargaa manner and form
requirement in relation to specified categorieslegislation. Other
speakers at this seminar will consider the opeamatind effect of this
provision in detail. For present purposes it ifficent to note that the
Supreme Court of Western Australia has not hesitdte exercise
jurisdiction to determine whether or not this psien of the Constitution
has been complied with, thereby exercising jurtsoiicto rule upon the
validity of legislation passed by the Parliament\éstern Australia (see

for exampleMarquet v Attorney General of Western Australia

There is very little of relevance to the constdoal position of the
judicial branch of government in the 1899 Act. fiéas only one
provision of any potential significance (section) 4d&hich confers
jurisdiction upon the Court of Appeal to determite validity of the

election of a member of the Legislative Assembly.

The Australia Acts

Reference has already been made to section 7 oAts&alia Acts.

Other provisions of that legislation which bear cpeally upon the

constitutional position of the courts of the Statelude section 3(1),
which provides thaColonial Laws Validity Act 1865hall not apply to

any law made after the commencement of the AuatrAtits by the

Parliament of a State. This is relevant becaus®eawill see, arguments
with respect to the independence of the courtshef $tate have been
mounted based on s 5 of tidwlonial Laws Validity Act 1865which

provides that:

11(2002) 26 WAR 201.



Every colonial legislature shall have, and be dekateall times to have had,
full power within its jurisdiction to establish cds of judicature, and to
abolish and reconstitute the same, and to altecaohstitution thereof, and to
make provisions for the administration of justiberein.

Although, as we will see, those arguments havebeen crowned with
success, they remain theoretically available irp&et of the Supreme
Court, the District Court and the Family Court ok8t%ern Australia, all
of which were created by legislation enacted ptoothe Australia Acts,
but any such argument would not available in relspethe Magistrates

Court which was created after the commencememniteoAustralia Acts.

Relevant also are section 6 of the Australia Actsctv preserves the
efficacy of any 'manner and form' provisions int&t&€onstitutions, and
section 11, which removed the right of appeal frooarts of the States,
including Western Australia, to Her Majesty in Coluir(ie, the Privy

Council).

The Gapsin the Constitution Acts

The provisions in the Constitution Acts and the thaig|a Acts dealing
with the constitutional position of the courts oE%t¥ern Australia are few
in number and limited in effect. What these cdnstnal instruments
fail to provide in relation to the judicial brancf government is more
significant than what they do provide. Signifidgnomitted are any

express provisions on the following topics.



1. Thepreservation of the Supreme Court or any courts of the State
Although reference is made in section 54 of the 918&t to the
continuation in office of the judges of the Supre@eurt, it would be
difficult to construe that section, in itself, amibiting the plenary power
of the legislature created by the Act, especiallyew regard is had to
section 58, which specifically empowers the lediska to legislate so as
to abolish any of the courts of civil and criminakisdiction of the
colony. There is no express provision in the Cargin Acts of
Western Australia requiring the maintenance of pr&me or any other
court of the State or as to the manner of exeuligbe judicial power of
the State.

2. Separation of powers

There is no express provision in either the Camsdit Acts or the
Australia Acts separating or requiring the indeparidexercise of the
legislative, executive and judicial branches of ggovnent. There is
nothing in those constitutional instruments whiclowd prevent the
Parliament of the State investing legislative oea@iive functions in
State courts, nor from investing the judicial powéthe State in a body
which is not a couft Nor is there anything in these instruments which
prevents judges of the State courts from beingstecewith non-judicial

powers apersona designata

2 Clyne v Easf1967) 68 SR(NSW) 385, 395, 40B8ticholas v State of Western Austrgli®72] WAR
168;Gilbertson v South Australi@l976) 15 SASR 66, 8%race Bible Church v Reedm#1984) 36
SASR 376Building Construction Employees and Builders LaleosiFederation of New South Wales
v Minister for Industrial Relation§1986) 7 NSWLR 372Kable v Director Public Prosecutions for
NSW(1997) 189 CLR 51Collingwood v VictorigNo 2] [1994] VR 652.

% Unlike Commonwealth judges - séeollo v Palmer(1995) 184 CLR 348ilson v Minister for
Aboriginal and Torres Strait Islander Affai(4997) 189 CLR 1.



3. Judicial independence

The only express provisions bearing upon the subgdc judicial
independence are sections 54 and 55 of the 1889vhath provide that
judges of the Supreme Court are to remain in offrele of good
behaviour, unless and until they are removed upenaddress of both
Houses of Parliament. There is no similar provisio the Constitution
Acts relating to the judges or magistrates of ttieocourts of the State,
although there are provisions to similar effecthe legislation creating
those courts However, those provisions are not protectechieymanner

and form requirements of s 73 of the 1889 Act.

There are no express provisions prohibiting legistaor executive
interference with the independent exercise of tidicjal power of the
State, nor is there any equivalent to the provisains 72 of the
Commonwealth Constitution, which prevents any rédacin the terms
and conditions of employment of judicial officerstbe Commonwealth.
Whether or not the Act of Settlement (1701) whiels been construed as
having a similar effect applies to judicial offisen Western Australia is
a possibly contentious issue which has never baahoatatively

resolved, as far as | am aware.

On their face, the Constitution Acts (read in tloatext of the Australia
Acts) manifestly fail to contain the range of pwns necessary to
protect and preserve the independence and integfritye judicial branch
of the government of the State. However, never, fthe Constitution

of the Commonwealththas come to the rescue.

4 District Court of Western Australia Act 196@9/A) s 11(1);Family Court Act 1997WA) s 18(3);
Magistrates Court Act 200@VA) sch 1 cl 15.

® Unless specifically indicated otherwise, hereaféderences to 'the Constitution’ are referenceiseto
Constitution of the Commonwealth.



Chapter 111 of the Commonwealth Constitution

Section 106 of the Constitution preserves the ooation of the
Constitution of each of the States 'subject to thenstitution'. The
subordination of the Constitutions of each of th&at& to the
Constitution of the Commonwealth has enabled Chdfl that
Constitution to fill many of the gaps left in th@titutions of the States,
including Western Australia, in relation to the echnd constitutional

position of the various courts of the States.

Chapter Il of the Constitution is entitled 'Theditature'. The separation
of provisions of the Constitution into chaptersited 'The Parliament’,
‘The Executive' and 'The Judicature' is one of #spects of the
Constitution which has resulted in it being consthas providing (very
generally speaking), for the separate exercise hose powers of
government. In this respect, the structures ofjthesrnmental powers of
the Commonwealth are quite different from the dtrres applicable
under the Constitutions of the States, which mdoseaty resembled the
structures in place in the United Kingdom wherespile the writings of
John Locke, the principles enunciated by Baron Msmaieu and adopted
by the American founding fathers had received elittnore than

acknowledgement, and had not been acted fipon.

Section 71 - The Autochthonous Expedient

Section 71, which is the first section of Ch llrppides that the judicial
power of the Commonwealth is to be vested in thgghHlourt, such other
Federal Courts as the Parliament creates, andcim sther courts as it

invests with federal jurisdiction. The section emies what has been

® Although recent changes in the constitutionalcitme of the United Kingdom have introduced
greater degrees of separation between the braoflgesernment.
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described as the ‘autochthonous expediemtiereby Commonwealth
judicial power could be vested by the CommonweBHHiament in State
courts, obviating the need for a separate syste@oaimonwealth courts
(other than the High Court), until such time as themmonwealth

Parliament considered it appropriate to create soahts.

The terminology of s 71 clearly connotes that tindigial power of the
Commonwealth can only be vested in the courts tahwi refers. It was
construed as having this effect as early as £91Accordingly, any
attempt to confer Commonwealth judicial power dmody which is not a

s 71 court is invalid.

It took another 40 years or so for the conversecypie to be recognised,
whereby non-judicial power cannot be vested in FEdEourts unless
incidental to the exercise of judicial pow8r.Following recognition of
that principle, the position in relation to the igidl power of the
Commonwealth was relatively clear. The CommonvieRlrliament is
to determine which courts are capable of exercidedgral judicial
power, but can only vest such power in the Highr€aar federal courts
which it creates, or the courts of the States.tHeuy it is not competent
for the Commonwealth Parliament to confer non-jialipower upon any
federal court, unless that power is incidentallte eéxercise of judicial
power. More recently, it was established thatdhly jurisdiction which

can be conferred upon a federal court is that §pdan s 75 and s 76 of

"R v Kirby; Ex parte Boilermakers' Society of Australl956) 94 CLR 254, 269 (Dixon CJ,
McTiernan, Fullagar and Kitto JJ.B@ilermakers' casg

8 New South Wales v CommonweltB15) 20 CLR 54 (‘th@vheat casg

° Brandy v Human Rights and Equal Opportunity Comimis§1995) 183 CLR 245.

% Boilermakers' case
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the Constitution (generally speaking, federal nmajtand that it is not

competent for the States to confer jurisdictioradederal court:

However, the clarity of this position is somewhanitished by the fact
that there are many powers which are not peculiang distinctively
legislative, executive or judicial. In tH&oilermakers'case, the majority
observed:

How absurd it is to speak as if the division of posvmeant that the three
organs of government were invested with separat®epo which in all
respects were mutually exclusitfe.

Many examples can be given of powers that are somstexercised
legislatively, sometimes administratively and sames judicially,
without the infringement of any constitutional régment for the

separation of powers.

Certainty is further reduced by the ‘chameleonhqwie, whereby
characterisation of a power which is not peculiady distinctly

legislative, executive or judicial may be influeddsy the character of the
body in which the power is reposed by the Parliame®o, a particular
power may be characterised as judicial power becatushas been

conferred upon a court by the Parliamént.

In this context, it has been recognised that ifoisthe Parliament to
determine which branch of government shall exeraig@wer which is

not peculiarly and distinctly legislative, execetior judicial®

" Re Wakim; Ex parte McNal{1999) 198 CLR 511

12578: see als®homas v Mowbrag2007) 233 CLR 307, [10] - [12].

13 SeeThomas v Mowbray12].

4R v Spicer; ExParte Australian Builders Labourdfsteration(1957) 100 CLR 277, 305.
5 Thomas v Mowbray11].
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The position with respect to State judicial powad d@he courts of the
States is less clear. The position of those cduats been dramatically
affected by ss 73, 77 and 79 of the Constitutiohjctv will now be
considered.

State Courts - Sections 73, 77 and 79

Section 73 of the Constitution provides that theglHiCourt has
jurisdiction to hear and determine appeals fromporagn others, '‘the
Supreme Court of any State'. It further providest until the Parliament
otherwise provides, the conditions and restrictiopsn appeals from the
Supreme Courts of the States to the Privy Counerevio be applicable
to appeals from those courts to the High Court.ngBtently with s 71,
s 77 provides that the Parliament of the Commontweahy make laws
investing any court of the State with federal jdicsion and s 79
specifically provides that the Parliament may prnéscthe number of

judges who are to exercise federal jurisdiction.

Two questions arise from these provisions. Ficstyhat extent does the
express reference to the Supreme Courts of theesStaind the
empowerment of the Commonwealth Parliament to coriésleral
jurisdiction upon State courts entrench the extsteof all or any of the
courts of the States, thereby inhibiting the ledise powers of the
Parliaments of the States? Second, does the ameafi a structure
whereby federal judicial power is shared betweendburts of the States
and federal courts created by the Commonwealthigf@eht impose
minimum standards of independence and integritynupe courts created
by the States, thereby restricting the legislapoevers of the States, and

if so, what are those standards?
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Both of these questions have been addressed inlitkeof cases

commencing wittKable'scase®

Kable'scase

In Kable'scase, three of the four members of the court vdmprised the
majority'” each answered the questions | have posed affirehathereby
recognising that Ch Il of the Constitution constsathe powers of the
Parliaments of the States, by requiring the Stat@saintain at least some
courts upon which federal jurisdiction can be comf@, and by requiring
those courts to have characteristics which are etitslp with their status
as potential repositories of federal judicial powedowever, because
each member of the majority wrote separately, itng¢d imposed upon
the legislative powers of the States by Ch IlIte# Constitution were not
pellucidly clear followingKable'scase. Subsequent decisions have both
expanded and clarified the ambit of those condsainpon state

legislative power.

Of the majority, the position adopted by Tooheyakwhe most confined.
In his view thead hominentharacter of the legislation was sufficient, of
itself, to lead to the conclusion that the funcsiotonferred upon the
Supreme Court by the Act were incompatible with IChof the
Constitution. Accordingly, it was unnecessary ian to rule upon the

broader arguments presented in the case.

Gaudron J went significantly further. In her viethg 'autochthonous
expedient' required that 'although it is for thet& to determine the

organisation and structure of their court systdhmsy must each maintain

16 Kable v Director of Public ProsecutiorfslSW) (1997) 189 C LR 51.
" Toohey, Gaudron, McHugh and Gummow JJ.
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courts, or, at least, a court, for the exercis¢hefjudicial power of the
Commonwealth'® She also observed that there was nothing in ICh II
which would suggest that the Constitution permittigfferent grades or
gualities of justice depending upon whether fedg@rdicial power was
exercised by State courts or by Federal Courtdaniday the Parliament.
This led her to the conclusion that Ch Il 'regaitkat the Parliaments of
the States not legislate to confer powers on Stetests which are
repugnant to or incompatible with their exercisdaha judicial power of

the CommonwealtH®

McHugh J went further still, at least in some re$pe In his view, s 73
of the Constitution implied the continued existenfehe State Supreme
Courts, thereby placing it beyond the legislativavpr of the States to
abolish their Supreme Courts. Further, the comrgnistructure
contemplated by Ch Il of the Constitution, wherdbgeral jurisdiction
could be conferred upon State courts created,drview, an obligation
upon the States to maintain systems of courts upbith federal
jurisdiction could be conferred. That requiredidigial system in each of
the States with the Supreme Court at the apex efsyistem. Further,
although noting that it was unnecessary to dedidepbint in the case at
hand, McHugh J expressed the view that a Statéhatprevented a right
of appeal to the Supreme Court from, or the revidva decision of an
inferior State court, would seem inconsistent with integrated system
of State and Federal Courts envisaged by Ch lla, i6 his Honour's
view, not only were rights of appeal from the Statgpreme Courts to the
High Court entrenched by the Constitution, butlso,an all probability,

18 Kable[12].
9 |bid [14].
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were rights of appeal from the inferior courts lué States to the Supreme
Court of that State.

On the other hand, McHugh J unequivocally acknogaedthat it was
within the legislative power of the States to confen-judicial functions
upon State courts, provided that they were not nmgatible with, or
repugnant to, the character and integrity of thegeStourt as a potential
repository of federal jurisdiction. So, in his wie there was no
constitutional impediment to the Parliaments of ®iates conferring
jurisdiction upon State courts to review administea decisions on their
merits®® However, a State could not legislate to abolithother
jurisdiction of the Supreme Court, thus leaving t@wurt with only
jurisdiction to review administrative decisions thieir merits as 'to do so
would make a mockery of the principles containedGh Il of the
Constitution?* McHugh J also observed that there was nothir@hinl|
which prevented a State from conferring executieeegnment functions
on a State court judge agersona designatgorovided that conferral of
those functions did not create the appearance tti@tcourt as an
institution was not independent of the executiveegoment of the State.
Accordingly, his Honour concluded that the tradiaib role of Chief
Justices of the State acting as Lieutenant Goverraoid Acting
Governors was not inconsistent with Ch*fll.Further, he expressed the
view that appointment of a judge as a member of Edectoral

Commission fixing the electoral boundaries of that& would not give

20 |bid [23].
2L bid [23].
2 |bid [24].
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rise to a suggestion that the court was not imglaghd would not

therefore infringe Ch IIf?

His Honour went on to observe that a State law wiparported to
appoint the Chief Justice of the Supreme Court asember of the
Cabinet might well be invalid because the appointreeould undermine
confidence in the impartiality of the court as astitution independent of
executive government. This observation is interesting for a number of
reasons. First, until recent constitutional changethe United Kingdom,
the Lord Chancellor was both the head of the jafjcand a member of
the government of the day. There does not appeavever, to be any
evidence to the effect that this duality of roleglermined confidence in
the courts of England and Wales. Second, there Ih@en occasions
upon which serving members of the High Court havelentaken
appointments that fall quite squarely within thee@xtive branch of
government, such as diplomatic postings. It waddm to follow from
the observations of McHugh J that such appointmansinconsistent
with Ch 11l of the Constitution.

Like McHugh J, Gummow J considered that s 73 of @unstitution
necessarily implied that there must be in eachre&tdiody answering the
description of the Supreme Court of the State,oalgih in his view, the
guestion of whether a particular body met that deSon was a matter
involving the interpretation of s 73 of the Conditn, not the
nomenclature used by the Parliament of the rele@smte. Further, he

% |bid [24]. There may be room to doubt the corgishapplicability of this observation. Following
my appointment as Chief Justice, andofficiochair of the Electoral Distribution CommissionWwf,
| requested the government to amend the legislatioamove me from that position, which
subsequently occurred. Irrespective of the questfaonstitutional validity, it is, in my view, gihly
desirable that serving judges not be placed intiposi fraught with the risk of political controvers
% Kable[24].
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also considered that the structure contemplate€byll required that
there be a system of State courts in which federadiction could be
reposed by the Commonwealth Parliament. He obdehat components
of the State court system other than a court mgekia description of a
Supreme Court may change from time to time, andliGhould be read
in an ambulatory fashioft. However, at least implicit in his Honour's
reasons is the proposition that Ch Ill requires th@ach State there must
be, in addition to the Supreme Court of the Stat®y/stem of State courts
with the characteristics of integrity and indeparmsienecessary to render
them appropriate repositories of federal jurisdicti should the

Commonwealth Parliament so desire.

The decision irKable established that what were previously thoughteto b
plenary powers of the State legislatures with respe State courts are
subject to significant constraints imposed by Ghofl the Constitution.
Following the decision different views were expezbsas to its likely

consequences. Justice McHugh wrote extracurially:

My own prediction is that constitutional practitems will see a rich lode of
constitutional ore in Ch IIl of the Constitutih.

Conversely, in the same year (2004), Justice KdescribedKable as a
guard dog that barked but orfée.However, since that metaphor was
used, the guard dog has barked so loudly and &m @f$ to regularly

disturb the neighbours.

Detailed analysis of the precise ambit and effé¢he Kable doctrine is

beyond the scope of this paper. However, thereoidoubt that the

25 i

Ibid [65].
% M McHugh, 'Australian Constitutional LandmarksO{2] 7 Constitutional Law and Policy Review
21, 24, cited by H P Lee fatate Constitutional Landmark& Winterton, (ed) (Federation Press 2006)
400.
2" Baker v R(2004) 210 ALR 1, 17 [54].
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principles constrain the legislative powers of Btates with respect to
both the procedures and the jurisdiction of Staberts. In South
Australia v Totarf® South Australian legislation which regulated the
procedures to be adopted in the Magistrates CduBonith Australia
when exercising jurisdiction under legislation telg to organised crime
was held to be invalid because it required the tctmuadopt procedures
which were not consistent with the assumption afependence and
impartiality. A similar conclusion was reachedratation to New South
Wales legislation relating to the confiscation loé¢ foroceeds of crime in
International Finance Trust Company Ltd v New SoWhles Crime
Commissiorf? Further, inKirk v Industrial Relations Commissiththe
High Court held that jurisdiction to review adminaive action on the
ground of jurisdictional error was an indispensilclearacteristic of a
system of State courts contemplated by Ch lll & @onstitution. It
followed that State legislation which purportedetaclude review on the
ground of jurisdictional error in relation to parlar administrative
decisions was incompatible with Ch Il of the Catugion, and therefore

invalid.

The foresight of a prophet would be required todmtethe future
direction and effect of thikable principle. However, it is clear that it has
filled a very large gap left in the Constitutiorfstive States, and provides
minimum standards which must be met by all Stageslatures in relation

to the existence, procedures and jurisdiction ateStourts.

28(2010) 242 CLR 1.

29(2009) 240 CLR 3109.

30(2010) 239 CLR 531; see alPoiblic Service Association of South Australia IHodustrial
Relations Commission of South Austrgfia12] HCA 25
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Interferencein pending cases

Related to the maintenance of minimum standardsntegrity and
independence required of State courts by impliaatarising from Ch Ili
of the Constitution is the body of jurisprudenctatiag to the extent to
which legislative or executive powers can be cemséd because of the
impact which their exercise would have upon pendifigation. The
issue became topical following the decision of tevy Council in

Liyanage v The Queéh.

Liyanage

Sixty people were charged with various criminaleaffes following an
unsuccessful coup in the country formerly known @sylon on
27 January 1962. While they were awaiting triakli@ment purported to
pass a law amending the criminal procedure codesmtctively from a
date just prior to the coup until 'after the coscm of all legal
proceedings connected with or incidental to angrmdé against the State
committed on or about 27 January 1962', or for year following the
commencement of the Act, whichever is the latehe Tegislation was
limited in its application to any offence againse tState alleged to have
been committed on or about 27 January 1962, angoped to legalise
ex post facto the detention of any person suspextéaving committed
an offence against the State and also allowed taniésout warrant in
relation to such offences. The legislation widetteel class of offences
for which trial without jury could be ordered, taciude those with which
the accused were charged, created a new offencendet the

circumstances of the coup, made admissible in aecglecertain

31(1967) 1 AC 259.
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statements and admissions made to police which vetherwise

inadmissible and altered the punishment which cbeldnposed.

The validity of the legislation was challenged dme tbasis that it
constituted a legislative plan designed after the to facilitate, if not
ensure, the conviction and punishment of those Wdmb been charged,
thereby usurping the judicial function of the courfhe Privy Council
placed reliance upon tla® hominentharacter of the legislation, not only
as to the individuals it affected, but also witlyaed to the proceedings
that were pending against them and the retrosgediaracter of the
legislation to conclude that the act was inconsistgith the written
constitution of Ceylon which manifested an intentto secure judicial
independence from political, legislative and exeeutontrol. However,
the Privy Council rejected the proposition thatid&gion could be
invalidated on the ground that it was contrary undamental principles
of justice, or on the ground that it was repugrarthe laws of England.
Rather, the decision rested entirely upon an irapba to be drawn from

the relevant constitutional documents.

Nicholas & Ors v The State of Western Australia

The decision irLiyanagewas cited in support of the argument advanced
on behalf of the plaintiffs iMNicholas & Ors v The State of Western
Australia®*> They had commenced proceedings in the Supremet Cou
claiming certain rights in respect of mining tenetse While the
proceedings were pending, thidining Act was amended by the
Parliament to add a new section which purportegktmmguish rights such
as those claimed by the plaintiffs. They arguedt tthe amending

legislation was beyond the power of the State &adnt because it

3211972] WAR 168.
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involved an impermissible interference with theigual function of the
court, relying in part on s 5 of th@olonial Law Validity Act 1865 and
the decision irLiyanage

The argument advanced was put succinctly by Jackson

Counsel contended that the Parliament of Westestralia has no power to
abolish the Supreme Court (except to reconstithitear to interfere with the

proper functioning of the judiciary (for this it walaimed is entrenched in the
doctrine of separation of power); and from thisfalows that Parliament

cannot change the law in respect to a pendingrasboas to deprive a litigant
of his cause of action.

The argument was roundly rejected in part becauses inconsistent
with the plenary power of the Parliament, and irt pacause the effect of
the legislation was not to impinge upon the autiiar jurisdiction of the
court but to effect substantive righifs. Since the decision iKable, it
seems clear that the first reason for rejectingsth@mission must now be
regarded as erroneous. Chapter Il of the Comnistitihas been construed
In much the same way as the Constitution of Cegloras to guarantee
the independence and integrity of the courts oftralia, both State and
Federal. Accordingly, notwithstanding the obseore in Nicholas it
seems clear that the principles enunciated by they FCouncil in

Liyanageshould now be regarded as applicable in Westestralia.

However, this does not mean that the plaintifffNinholas should have
succeeded. It does, however, focus attention tip@second reason why
their claim was dismissed, which turns upon thdirion between
legislative alteration of substantive rights andligaiions which is
permissible, notwithstanding the pendency of liiga and an

impermissible legislative direction to the courttasthe way in which

3 See page 5 above.
3 Nicholas, 173 (Jackson CJ) and 175 (Burt J).
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judicial power will be exercised in a particulaisea That distinction has

been drawn out in a number of cases which will bewconsidered.

Nelungaloo

The earliest decision of the High Court relating ttee validity of
legislation which was impugned on the basis thaisurped the judicial
function in relation to pending litigation i®Nelungaloo Pty Ltd v
Commonwealtd®> The plaintiff commenced proceedings challengimgy t
validity of a ministerial order for the compulsamgquisition of wheat on
the ground that it exceeded the powers conferredthgy relevant
regulation. While the litigation was pending, Egtion was enacted
which provided that the ministerial order was degnte have been
authorised by the relevant regulation and was désmed to have had
full force and effect according to its tenor. At instance, Williams J
held that any invalidity in the ministerial orderasv cured by the
subsequent statute, and not by any prescriptialirection to the court as
to the outcome in the particular case. Put anotlasr, the effect of the
subsequent act was to clarify substantive rigrdather than direct the
outcome of the pending case. Relevant also wasfabe that the
subsequent act was of general application, and spetific to the
particular plaintiff or the particular pending casé/hile it is true that the
legislation did not have the@d hominentharacteristics of the legislation
considered inLiyanage the fact that it operated retrospectively to
validate acquisitions previously completed might theught to have
strengthened the argument to the effect that tienas, in substance, an
improper interference with the exercise of judigalwer. However, the

retrospective effect of the provision does not appe have been treated

%(1948) 75 CLR 495.
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as significant either at first instance or on appdaere the decision at

first instance was affirmed.

Humby
The next case in which the issue was raised inHigh Court ISR v

Humby; Ex parte Roonéy.

In Knight v Knight’, the High Court held that only judges of the Supee
Courts of the State had jurisdiction to make ordbeg defined rights,
liabilities and obligations under thdatrimonial Causes Act 195Cth),

with the consequence that orders made by otheceoffiof the courts,
such as masters, were invalid. Tkatrimonial Causes Actwas then
amended to provide that where such orders had inae€le by officers of
the court other than a judge, the rights, lial@titiand obligations of all
persons were the same as if the order had been byadqudge of the
court. The general effect of the amending legmatwas to
retrospectively validate orders made by court efscother than judges.

At the time the amending legislation came into éprproceedings had
been brought against Mr Rooney for the enforcenmnimaintenance
orders made by a master of the Supreme Court ahSaustralia. The
effect of the amending legislation was to validdue orders, and thereby
deprive Mr Rooney of a defence to the proceedingschvhad been
brought against him. He challenged the validity tbé amending
legislation on a number of grounds, including asedason that it usurped

the function of the courts of the State.

%(1973) 129 CLR 231.
37(1971) 122 CLR 114.
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The argument was rejected. Stephen and Mason &hz{& and
Gibbs JJ concurring) relied upon the fact that dhn@ending legislation
did not purport to retrospectively validate invalatders, but rather
declared the rights and obligations of parties &irimonial proceedings.
Accordingly, the legislation was of the kind fourid be valid in

Nelungalog on the basis that there was no impediment tdetislature

validly declaring the substantive rights and oblimas of parties
defending proceedings. Implicit in the reasonsegjvhowever, is the
proposition that if the legislation had purportedétrospectively validate
invalid orders of the court, it may have amountedirhpermissible
interference with judicial proceedings. The distion drawn by the
court, between the declaration of the rights andyations of the parties
on the one hand and the retrospective validationooft orders on the
other, is vulnerable to the criticism that it igligtinction in form rather

than substance.

The BLF cases

Following the industrial disputation which charated a large part of
the 1980s, proceedings were brought against thenugenerally known
as the Builders' Labourers' Federation or the BLIK proceedings
brought under the federal industrial relations d&gion, the Australian
Conciliation and Arbitration Commission made a deafion that the
BLF had engaged in the type of improper conductctvipermitted the
relevant Minister to order its deregistration. TB&F commenced
proceedings in the High Court challenging the vglidf the declaration
made by the Commission. Before those proceedirgye Wetermined,
the Commonwealth Parliament passed legislation whad the effect of
expressly providing that the registration of theFBunder the federal

legislation was cancelled. The validity of theigtation was challenged
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by the BLF on the ground that it was either an impssible exercise of
the judicial power of the Commonwealth or an impesrible interference

with the exercise of that power.

The argument was rejected by the High Court. Id lkat there was
nothing in the character of the deregistrationrofradustrial organisation
which made it uniquely susceptible to judicial detmation. To the
contrary, just as Parliament could determine whudmanisations should
be entitled to participate in the regulated systénmdustrial relations, so
Parliament could decide whether an organisatiorulshbe excluded
from that systef. The court reaffirmed the proposition that Pankent
may legislate so as to effect and alter rightssue in pending litigation
without interfering with the exercise of judiciabwer in a way that is
inconsistent with the ConstitutiShprovided that the legislation does not
interfere with the judicial process itself. Thectfahat the legislation
rendered proceedings in the High Court redundahtndt constitute an
Impermissible interference with the judicial progeseven if the
subjective motive or purpose of the Parliament wagircumvent the

proceedings.

So, if the decision irRe Rooneytands for the proposition that in this
area, form trumps substance, the BLF decision stéordthe proposition

that legal effect trumps subjective purpose.

TheBLF casein the New South Wales Court of Appeal
The BLF was also registered under the industrilatices legislation of

New South Wales. The relevant Minister purportedcancel that

3 BLF [95] (Gibbs CJ, Mason, Brennan, Deane and Dawdgn J
%9 |bid [96].
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registration pursuant to his statutory powers. Tim@on brought
proceedings in the Supreme Court of New South Wethedlenging the
validity of the actions of the Minister. That clemige failed at first
instance. The union appealed to the Court of AppédNew South
Wales. In the week before the appeal was due tbeaed, the New
South Wales Parliament enacted legislation whicbvided that the
registration of the union 'shall, for all purposes, taken to have been
cancelled' by reason of the declaration made by Mmaster. The
legislation also provided that the Minister's deréite of deregistration
was to be 'treated for all purposes, as having babdly given from the
time it was given or purportedly given'. The légi®n also provided that
it was to have these consequences notwithstandipglacision in any
court proceedings relating to the validity of thenbldter's actions. It
further provided that the costs in any such procegsdwere to be borne
by the party, and were not to be the subject of @mtrary order of any

court.

By the time the reasons of the Court of Appeal weublished, the
reasons of the High Court in the federal BLF cas@ Ihecome available.

After referring to that decision, Street CJ obsdrve

The distinction between inference with the judigabcess itself rather than
with the substantive rights which are at issueoisdte pedantry. Fundamental
to the rule of law and the administration of justi; our society is the
convention that the judiciary is the arm of goveemtncharged with the
responsibility of interpreting and applying the las between litigants in
individual cases. The built in protections of matyustice, absence of bias,
appellate control, and the other concomitants #rat the ordinary daily
province of the courts, are fundamental safeguafdise democratic rights of
individuals. For Parliament, uncontrolled as ibjsany of the safeguards that
are enshrined in the concept of due process ofttatvespass into this field of
judging between parties by interfering with theigial process is an affront to
a society which prides itself on the quality of itsstice. Under the
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Commonwealth Constitution it would, as is implicitthe quoted extract from
the recent High Court decision, attract a declanatif invalidity.40

Street CJ and Kirby P each considered that, urthkeCommonwealth
legislation, the New South Wales legislation amedrnb the exercise of
judicial power by the legislature, relying upon itstrospectivity, its
ad hominentharacteristics, and its direct interference gitich matters
as the costs of court proceedings. However, ctamlg with then
established doctrine, they and the other three reesnbf the court
considered that there was no constitutional impedinto the exercise of
judicial power by the Parliament of New South Walamnsistently with
the lack of any doctrine of any separation of p@wer the unwritten
Constitution of the United Kingdom. In the unanumsoview of the court,
unlike the Constitution of Ceylon considered inyanage the
constitutional instruments of New South Wales piled no basis for the

implication of the doctrine of separation of powers

The decision in the New South Wales BLF case issistent with the
Western Australian decision tMicholas However, for the reasons |
have given, both should be taken to have been iddem by the
emergence of thKable doctrine and the constraints upon the legislative
powers of the Parliaments of the States imposedChyll of the

Commonwealth Constitution.

Lim
It seems that the first Australian case in whiajid&tion was found to be

invalid by reason of usurpation of judicial poweasiim v Minister for

“0BLF v Minister for Industrial Relation&1986) 7 NSWLR 372, 375-6.
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Immigration Local Government and Ethnic Affilrs In that case,
Mr Lim and 35 other Cambodian nationals who hadvedr illegally in
Australia were being held in custody pending remesration of their
applications for refugee status. They brought @edings in the Federal
Court challenging the validity of their detentiaand seeking orders that
they be released. Two days prior to the hearingheir case, the
Commonwealth Parliament amended Megration Act 1958(Cth) by
including a number of sections, including s 54Rjokhprovided that a
court was not to order the release from custods afesignated person'.
The expression 'designated person' was defined #&anmillegal
immigrants arriving by boat on Australian shoreSther sections were
added to the Act requiring designated persons stody to be kept in
custody until either deported or granted an engryr.

The High Court unanimously upheld the validity bé tprovisions which
required designated persons to be kept in custodowever, by a
majority, s 54R was struck down as unconstitutional the basis that it
constituted a purported exercise of judicial povegr the legislature,
contrary to the constraints imposed upon legistatpowers by the
Constitution of the Commonwealth. The provisiorequiring the
detention of designated persons were upheld becdosg were
considered to be laws relating generally to thecetree power of
detention of non-citizens. By contrast, s 54R pugxl to direct the
courts as to the manner of exercise of judicial @oand was therefore
invalid. This case reinforces the vital distinctibetween legislation
which creates or varies substantive rights andyabbns, and which falls
within the scope of legislative power notwithstarglithe pendency of

litigation which may be affected by the creationwariation of those

41(1992) 176 CLR 1.



29

rights, and proscription or direction to the cowtiich constitutes an

improper interference with judicial power.

Nicholas

The subsequent decision of the High CourfNicholas v The Queé
indicates the very limited circumstances in whidgislation will be
found to constitute an invalid interference witle texercise of judicial
power. In that case, Mr Nicholas was charged waitissession of a
prohibited import (heroin) contrary to tli&ustoms Act The heroin had
been imported by law enforcement officers as pdrtaco'controlled
operation'. IrRidgeway v The Que€nthe High Court ruled evidence of
the illegal importation of prohibited substances lay enforcement
officers to be inadmissible. Relying upon that isien, Mr Nicholas
obtained an order from the County Court excludimdence of the
importation of heroin, and permanently staying tnial for the charge
under theCustoms Act(although there were other charges pending

against him).

Parliament then amended tl@&imes Act 1914(Cth) by including a
number of provisions effectively reversing the effef the decision in
Ridgeway in terms which made it clear that it was intentecpply to
offences allegedly committed prior to the amenditegislation.
Relevantly to Mr Nicholas, one of the provisions thfe amending
legislation provided that in determining whetherdewce that narcotic
goods had been imported into Australia in contrieenof the Customs
Act should be admitted, the fact that the narcotic heaye been imported

2(1998) 193 CLR 173.
3(1995) 184 CLR 109.



30

by a law enforcement officer in contravention ot tlaw was to be

disregarded.

Following the enactment of the amending legislatitre prosecution
applied to vacate the orders previously made exujuthe evidence of
importation and staying the proceedings. In respdn that application,
Mr Nicholas challenged the validity of the amendiegislation. By a

majority of 5:2, the legislation was upheld.

Brennan CJ, Toohey and Hayne JJ considered thateteeant section
was an evidentiary provision which did not affdet judicial function of
fact finding, or the exercise of judicial powerslateng to the
determination of guilt. Gaudron J considered #gadlation to be valid
on the ground that it did not prevent independestemnination of the
guestion of whether or not evidence should be ededu nor the
independent determination of guilt or innocencaum@ow J upheld the
validity of the legislation on the ground that itddhot deem any ultimate
fact to exist or to have been proved, nor did térathe elements of the
offence or the standard or burden of proof, wita donsequence that it
did not impugn the integrity of the judicial funmti. McHugh and
Kirby JJ dissented on the ground that the legmtatiirected the court as
to the manner in which it was to exercise its powéh respect to the
admission of evidence, by disregarding illegalignd to that extent

improperly interfered with judicial power.
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Bacharach

The most recent case on this topic in the High Convolved a
conventional application of princigfe In that case, a local authority
approved the rezoning of land to permit the devalemt of a shopping
centre. The owner of another shopping centre envilcinity appealed
against that decision to the Planning and Envirarim€ourt of
Queensland. The appeal was dismissed. A furtppea was brought
before the Court of Appeal. While that appeal wsending, the
Queensland Parliament passed legislation which thed effect of
permitting the development of the land for shoppoantre purposes.
The High Court unanimously rejected an argumerihéoeffect that the
legislation improperly interfered with the exercisé judicial power,
holding that the legislation was a law relatinghe use and development
of land, the character of which was not affectedthy pendency of
litigation which would be affected by the legistati

Interferencein pending cases - Summary

Following the emergence of tiable doctrine, it can safely be assumed
that it is not competent for the Parliaments of Sitates to legislate so as
to interfere with or direct the exercise of theiqua power of the courts
which they are required by Ch Il of the Constibatito maintain”
However, the fact that legislation will have an aop even a dramatic
impact upon pending litigation does not, of itselbnstitute interference
with the exercise of judicial power. Legislationlvwenly be regarded as
having those impermissible characteristics if ihgt@gutes a direction or
proscription to the court as to the manner in whuchcial power is to be

exercised, and consistently with the decisioiicholas v The Queem

“*H A Bacharach Pty Ltd v Queenslafi®98) 195 CLR 547.
> Notwithstanding the decisions Micholas v State of Western Austradiad the BLF case in New
South Wales to the contrary.
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relation to the exercise of powers which are funeiatal to the judicial
process. Further, in assessing the characteoktropugned legislation,
form will triumph over substance, and legal effeatl triumph over

subjective motive or purpose, which is irrelevant.

Less clear is the extent to which it is constitagiy permissible for the
Parliaments of the States to confer judicial powgon bodies or
organisations which do not have the characteristics 'court' within the
meaning of that word in Ch Ill of the Constitutiofrior toKable, there
was no reason to doubt the plenary power of thee $arliaments to vest
power, including judicial power, in any body or igntthey chose.
However, sinceKable, reinforced byKirk, there is reason to think that
any serious erosion or emasculation of the systénttate courts
presumed by Chlll, by reposing substantial arehgunsdiction to
exercise judicial power in bodies other than cquitaild be found to so
undermine the integrity of the judicial systemstbé States as to be
inconsistent with 'the autochthonous expedient"taedefore invalid.

Interference with Judicial Power by Delegated Legidation and

Administrative Decisions

To this point | have only been addressing the plemowers of the
Parliaments of Australia. | will now address thigtdly different
considerations which arise when the exercise oégitbd legislative
powers, or administrative power is said to impropenterfere with the

exercise of judicial power.

Plainly, the legislative powers of a delegate &aaliament cannot be any
broader in scope than the powers of the Parlianisetf. Equally

plainly, administrative powers conferred upon aficil by legislation of
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the Parliament cannot exceed the legislative paivdre Parliament. Put
another way, the exercise of a power to make dedddagislation, or an
administrative decision must, ipso facto, be sulbjeall the constraints

which | have identified in relation to the powefdtte Parliaments.

However, the exercise of such powers may be suligecidditional
constraints arising from the construction of thgidkation conferring
those powers. Very often that legislation will t@nstrued as confining
the purposes for which such powers may be valigdbrased, such that
the exercise of the power for an improper purposefall outside the
jurisdiction conferred by the legislation. If assue of that character
arises, the actual purpose of the delegate or astnaitive official may be
of great significance, and the question will mastlly be addressed as a

matter of substance rather than fdfm.

This issue arose in a case which | determinedeeatiis yeaf’ In that

case, proceedings had been commenced challengegvahdity of

development approval issued under planning legisiat Shortly before
those proceedings were due to be heard, the Mirf@td’lanning issued
a legislative instrument declaring that if the depenent approval
previously granted was invalid, development of lamé&ccordance with
the terms of the purported approval was nevertbedeghorised. The
effect of the instrument issued by the Ministerafid, was to deprive the

pending proceedings of any practical effect.

The validity of the instrument issued by the Miarstvas challenged on

the ground that it was not issued for a purposéaaised by the

“®Long v Copmanhurst Shire Coun¢i969) 2 NSWR 641Nettheim v Minister for Planning and
Local Governmen{1988) 16 ALD 796
*"Hunter v Minister for Planning2012] WASC 247



34

legislation but was used for the purpose of remderthe pending
proceedings futile. Interestingly, it was not aduhat the instrument
constituted an improper interference with the jiadipower of the court,
presumably because the instrument did not inteifesny way with the
pending proceedings, or purport to direct the casrto the manner in
which those proceedings should be determined biytaame into effect

if the proceedings were determined a particular.way

The difficulty with the argument based on improparpose was that, on
its face, the instrument issued by the Minister wasgctly concerned
with the use and development of land. The fact thavould have an
impact upon pending proceedings did not deprivé that characteristic,
consistently with the cases to which | have refirrand | ruled

accordingly.

The Separ ation of Powersin Practice

The cases are replete with observations to thetdffiat any doctrine of
separation of powers cannot be applied too rigidiize lack of rigidity is
perhaps most apparent in the chameleon principleviiach | have
referred. There are other examples of this lackrigidity in the

day-to-day operation of the courts of the Statesjesfollow.

The Rule-making Power s of the Courts

Courts have long been recognised as having the rpmyv@ake rules of
practice and procedure. Such a power is expresstyerred by, for
example, s 167 of th8upreme Court Act 1938NVA). That power is
exercised by the judges who thereby perform anocéca legislative

character. The legislative character of the rudddmg power is
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exemplified by the fact that the Rules of Court iasgruments which can

be disallowed by parliamentary motih.

The Appointment of Judges

In Western Australia, judges are appointed by tbeeBor on the advice
of Executive Council. The identity of those whee @o exercise the
judicial power of the State is determined by exeeutgovernment
without any form of scrutiny or review. As far lbam aware, it has never
been suggested that dependence upon the execotivappointment
impugns the integrity of the court, nor has thajgastion been made, in
legal terms at least, in those not uncommon ins&ntwhich judges are
promoted to a higher court by a decision of thecakee. The possibility
of such promotion has not (yet at least) been sigdeto impugn the
independence of the judiciary in an impermissibéywAny argument to
that effect would face a significant obstacle ia trm of the decision of
the High Court inForge v ASIC® In that case, a challenge to
proceedings before an acting judge of the Supremet®f New South
Wales failed on the basis that the capacity taseticting judges did not,
of itself, lead to the conclusion that a State tomas not properly
characterised as a ‘court' within the meaning ofllGdf the Constitution.
However, the court left open the possibility thhae tpower could be
exercised in such a way as to compromise the uistital integrity of the
body in a manner which was inconsistent with Cloflthe Constitution
if the informed observer may reasonably conclude the institution no
longer is, and no longer appears to be, indeperaimhtimpartial as, for

example, would be the case if a significant elenwnits membership

8 Section 42|nterpretation Act 1984WA).
49(2006) 288 CLR 45.
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stood to gain or lose from the way in which theiekitof office were

executed®

It is also clear that a relatively liberal approaah be taken to the role of
the executive in setting the terms and conditioheemuneration of the
judiciary. In North Australian Aboriginal Legal Aid Service Inc v
Bradley® the appointment of the Chief Magistrate of the tNem
Territory was impugned on the basis that his rematian was only fixed
for a period of two years from the date of his appoent and could
thereafter be determined by the Administrator ef Tlerritory. The court
held unanimously that the power of the executiveeew the Chief
Magistrate's terms of remuneration did not compsenur jeopardise the
integrity of the judicial system of the Territoryy part because of the
construction which it placed upon the manner inckhihe power to

determine the Chief Magistrate's remuneration wdsetexercised.

Judicial Accountability

There is an important distinction between judidmdlependence and
accountability’> Under current arrangements, the only sanction for
misconduct on the part of the judiciary of West&wrstralia is removal
from office by the Governor following an address bmfth Houses of
Parliament. As far as | am aware, it has neven Iseggested that the
power of the Parliament to remove a judge fromceffimpugns the
integrity of the judiciary. Rather, the fact thhis is the only means by
which a judge may be removed is seen to bolste&peddence, given the

rarity with which the power is exercised.

%0 (93] (Gummow, Hayne and Crennan JJ.)
°1(2004) 218 CLR 146.
2R D Nicholson, ‘Judicial Independence and Accaititg Can they co-exist?' (1993) 67 ALJ 404.
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In at least one Australian jurisdictidh,legislation has been passed
providing for statutory mechanisms to investigaidigial misconduct and
Impose sanctions as a consequence of that misconddam not aware of
any suggestion to the effect that such legislatiompugns the
independence or integrity of the courts in thatispiction. To the
contrary, it is generally thought that the exiseen€ such mechanisms for
the transparent and impartial investigation of claimps of misconduct
on the part of the judiciary enhance and reinforcdependence and

integrity.

The Performance of Executive Functions by Judges

It is clear that some executive functions can bdopmed by judges
without there being any credible suggestion of campse to the
integrity of the relevant court. Two examples areentioned by
McHugh J inKable - namely, the role of Lieutenant Governor and €hai
of an Electoral Distribution Commission. Howevexs his Honour
pointed out, there will be some executive roles cwhiwill be so
inconsistent with the independent exercise of jatlipower as to
iImpermissibly impugn the integrity of the State doas a repository of

Commonwealth judicial power.

Court Administr ation and Budgets

In most States and Territorféscourt administration is undertaken by a
department of executive government answerable tcecudive
government, rather than to the judiciary. In alls&alian jurisdictions,
the extent of the resources made available foetsgcise of the judicial

power is determined by executive government.

53 New South Wales.
54 All other than South Australia.
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There is a credible argument to the effect thatoartcwhich cannot
determine when, where and how often it will sit, which lacks the
resources to apply to the proper discharge ofubeigl function cannot
be regarded as truly independent. However, thgiiraent has never
been translated into legal terms so as to requivergpance models under
the control of the judiciary. In Canada, the SupgeCourt has held that
administration of the court by a government departihdid not infringe

the independence and impartiality of the cdurt.

These examples provide an illustration of the nataflexibility of the

doctrine of separation of powers when applied &dburts of the States.

Possible Constitutional Constraints Upon the Power s of State Courts

Notwithstanding the relative flexibility of the dwmime of separation of
powers at State level, the voluble barking of thard dog in Ch Il of the
Constitution has established that there are at le@a®ie constitutional
constraints upon the powers that may be givenrtegraoved from, State
courts. Some have already been mentioned. Tlodyde the inability of
a Parliament of a State to direct a State coudctoin a way which is
inconsistent with fundamental principles of proaedidairness® and the

inability of a State Parliament to deprive Stateurt® of jurisdiction

which is an indispensible characteristic of a aysté State courts’

It seems likely that future cases will identify ethareas of constitutional

constraint upon the legislative powers of the pamknts of the States

Svalente v The Quedi985) 24 DLR (¥) 161.

% Totani International Finance Trust Company Ltd v New Sowhles Crime Commission

" Kirk; Public Service Association of South Australia Ilodustrial Relations Commission of South
Australia
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with respect to courts created by those parliamehtwill now attempt
the difficult task of identifying some of the areas which those

constraints might be found.

Justiciability - Advisory Opinions

It is beyond the scope of this (or perhaps any)epdp provide an

exhaustive definition of what constitutes a justiide controversy. For
present purposes it is sufficient to observe tihat determination of
existing rights and obligations arising from fatttat are not hypothetical
at the suit of parties with a sufficient interastthe subject matter of the
dispute will involve a justiciable controversy fatf readily within the

scope of judicial power. By contrast, the High @duas consistently
recoiled against the proposition that it has jucon to provide advisory

opinions, or to determine cases on the basis obthgpical facts or future
events which may or may not occur. Gummow J hagmed that, 'the

advisory opinion is alien to the federal judiciaiyer'>®

If the provision of advisory opinions is alien teetfederal judicial power,
there would seem good reason to suppose thatalies to the powers
legitimately conferred upon State courts which doog the repositories
of the judicial power of the Commonwealth underllTh The provision
of advice to the executive or to the Parliamentabstract questions of
law, or the issue of rulings on facts which aredtietical would appear
to be so inconsistent with the institutional intggof a court as to be
incompatible with Ch Ill.

However, it has been held that the reference afiat pf law to the court

by a State Attorney General for its consideraama opinion' following

8 Grollo v Palmer(1995) 184 CLR 348, 391.
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the acquittal of an accused does not take the teydnd the boundaries
of judicial power, notwithstanding that the ruliof the court will have
no effect upon the acquittl. A majority of the High Court did not
consider such a reference to require the courtetertchine an abstract
guestion on the basis of hypothetical facts, buthema conferred
jurisdiction upon the court to correct an errorlafv which occurred
during the course of a trial. In the view of thajarity, proceedings of

that kind bore the characteristic of judicial power

Administrative Review on the Merits
Until the creation of the State Administrative Tumal in 2005, it was

quite common for legislation in Western Australiaconfer jurisdiction
upon State courts to review administrative decisiam their merits,
sometimes by way of a hearing de novo. Such jatisth did not
involve the determination of a justiciable contnsye in the sense in
which | have used that term, as it did not invollie determination of
existing rights and obligations, but involved thessgible creation or
extinguishment of rights and obligations througle thxercise of the
administrative power of decision. Prior to theiden in Kable, it had
never been suggested that conferring jurisdictibthis kind upon the
courts of the States was beyond the legislativepatemce of the State
Parliaments, and indeed some decisions of the Bmirt had proceeded
upon the assumption that decisions made in theciseerof that
jurisdiction can properly be described as a judgneéra court for the
purposes of the appellate jurisdiction of the Higburt®® As | have
noted, in Kable McHugh J expressed the view that conferral of

jurisdiction of this kind was not incompatible wit&h Il of the

%9 Mellifont v Attorney General (Queenslar{dp91) 173 CLR 289. Many States have provisidns o
this kind.
%0 See for examplMedical Board of Victoria v Meyg1937) 58 CLR 62.
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Constitution because the character of the jurigdictvas not repugnant
to the exercise of the judicial power of the Commealth by the court

concerned.

However, no other member of the court expressednalas view.
Further, it would seem likely that there may be sgmactical limits upon
the type of jurisdiction which could be validly derred upon a State
court consistently with Ch lll. For example, ifglslation conferred a
power of decision upon a Minister of the Crown maea fraught with
political controversy or ripe with issues of pulgilicy rather than lafv,

it is not hard to imagine a circumstance in whitmight be held that
conferring a power of review upon the court, in evhthe court stands in
the shoes of the ministerial decision-maker, esergi administrative
powers by reference to the merits of the issudsaatl, could take the
court so far away from the resolution of justicebbntroversy and so far
within the realm of executive government as to rinsistent with the

institutional integrity of the court.

Alternative Dispute Resolution

All the civil courts of Western Australia providewt-based mediation
services. In the Supreme Court those serviceprangded by registrars
in the main, but on occasion judges of the courtaaamediators. When
acting in this role, judges are not exercising guaipower, but this would
not, of itself, appear to take the activity beyawhstitutional bounds.
That would only occur if participation by a judge & mediation is
inconsistent with the institutional integrity ofelcourt. Assuming that
the practices of the court preclude further pagrétion by the judge in the

case following the mediation, it is difficult toes@any basis upon which it

®1 One example which comes to mind is the area ofemwental regulation.
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could be concluded that judicial participation inist activity is so
inconsistent with the integrity of the court asexwceed constitutional
bounds. Justice Michael Moore, writing extracuyialbbnd academic

commentators have expressed a similar View.

Therapeutic Jurisprudence

A number of Western Australian courts operate bghapg principles
often described under the heading ‘Therapeutis@uridence'. Specialist
courts such as the drug court and the family vicdenourts generally
involve the magistrate overseeing the provisiorcainselling and other
programmatic services to those awaiting sententle the objective of
encouraging rehabilitation prior to sentence. fthmetions performed by
a judicial officer in this context are very diffeteto the traditional
functions of a court. Chief Justice French hasnedrthat performance
of such functions might result in the possible ladsthe distinctive
character of the judicial function, and its confuswith the provision of
services by the executive branch of governmi&ntHowever, that is
different in character to the suggestion that tegggmance of such a
role, prior to sentence, is so incompatible to jticicial function as to
impugn the institutional integrity of the court.sAar as | am aware, that
proposition has never been advanced, and it iscdliffto see that it
would have any real prospect of acceptance, giveat tthe
encouragement of rehabilitation is one of the tradal and accepted

principles of sentencing.

%2 M F Moore, 'Judges as Mediators: A Chapter ItH#ition on Accommodation?' (2003) 14 ADRJ
188; | Field, ‘Judicial Mediation, the Judicial Pess in Chapter Ill of the Constitution' (2011) 22
ADRJ 72; T Sourdin, 'Five Reasons Why Judges ShBaliduct Settlement Conferences' (2011) 137
Monash UL Rev 145,

% R S French, 'State of the Australian Judicat@@10) 84 ALJ 310, 316.
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Transparency

As | have noted, legislation which would requirat8tcourts to depart
from fundamental principles of procedural fairnkas been ruled invalid.
Many decisions have recognised that public accedstransparency is,
like procedural fairness, a fundamental charadterioof -curial
proceedings. It is therefore reasonable to sugtest a legislative
proscription requiring all proceedings involvingettstate to be heard
behind closed doors to the exclusion of the publiould be so
inconsistent with the proper exercise of judiciabwer as to
impermissibly impugn the institutional integrity tife cour® However,
legislative restrictions upon public access in aiaritypes of cases for
apparent public policy purposes may be entirelysmstant with the
judicial function. Accordingly, legislation whictequired any appeal by
the Attorney General on a question of law followiag acquittal for
contempt of court to be held in camera, and whidhibited publication
of the submissions and of the identity of the resjgmt was found not to
infringe Ch 11% Similarly, it could not be credibly suggestedtttize
legislation which prohibits publication of the id#y of children accused
of criminal offences or the subject of care andtadrnproceedings, or
complainants in sexual offence cases, or partiesFamily Court
proceedings is inconsistent with the fundamentaratteristics of the

exercise of judicial power.

Appointment of a Judge Persona Designata

State and federal legislation not uncommonly presidhat judges are

qgualified for appointment to non-judicial positiofsy reason of their

% John Fairfax Publications Pty Ltd v Attorney GerlgfdSW) (2000) 181 ALR 694, [72]
(Spigelman CJ).
% Ibid.
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appointment as a judge (with the consent of theoiapge). The
constitutional validity of provisions in federalgislation providing for
the appointment of federal judges to non-judiciakipons has been
upheld a number of times - for example, in relationthe position of
President of the Administrative Appeals Tribfiabr the exercise of
powers to issue warrants authorising the interoapti of
telecommunication¥. However, the validity of the non-judicial
appointment depends upon the powers conferred &ty appointment
being compatible with the exercise of judicial poweThe notion of
incompatibility was explored in the reasons givanGrollo v Palmer
Examples given include the situation in which sornmnent and
complete a commitment to the performance of nocjabfunctions was
required as to exclude the further performance utfswntial judicial
functions by the judge, and the performance of jualicial functions of
such a nature that public confidence in the intggri the judiciary as an
institution, or in the capacity of the individualdge to perform his or her

judicial functions was diminished.

Following the decision irkKable there is every reason to suppose that
incompatibility as a result of diminution of publwonfidence in the
integrity of the judiciary as an institution or itme capacity of the
individual judge would apply equally to the appaieint of a State judge
to non-judicial positions ggersona designataGrollo also stands for the
proposition that while judicial authorisation of rpeular forms of
investigation involving interference with civil isties is compatible with
the judicial function, notwithstanding its clandaest character, judicial

participation in, or oversight of criminal invesiigpn would be

% SeeDrake v Minister for Immigration and Ethnic Affai($979) 24 ALR 577.
" Hilton v Wells(1985) 157 CLR 57.
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incompatible with the judicial functioff. It seems likely that the precise
boundaries of the line between compatible and inpadiole involvement

by judges in criminal investigation remain to bawin.

| ncompatible Appointments

In addition to those instances in which judges arelified for
appointment to a non-judicial position becauseheirtappointment as a
judge, from time to time judges are appointed to-jualicial positions for
which no particular prior qualification is requirealthough as a matter of
fact, because they have the characteristics ofpmdence and integrity
associated with the judiciary. Since the decisioWilson v Minister for
Aboriginal and Torres Strait Islander Affaifs it is clear that there are
constitutional constraints upon this practice. that case, the relevant
minister appointed a person who was a judge ofRbéeral Court to
prepare a report to enable him to decide whethesstge a declaration to
preserve an area of land as an area of Aborigigaifeance. The High
Court, by majority, considered the role to be inpaftible with her
appointment as a federal judge because it placedfinmly in the
echelons of administration ... in a position equinaléeo a ministerial
advisor'. In the view of the majority, the Congilibn required the
political branches of government to eschew the tatigm to borrow the
appearance of independence and integrity from dlécipl branch by

recruiting its officers to their cause.

Notwithstanding the decision Wilson it continues to be the practice to

appoint State judges to conduct inquiries such agaRCommissions.

® This of course is to be contrasted with civil lasuntries, where the oversight of criminal
investigation falls squarely within the recognisedpe of judicial power.

9 Wilson v Minister for Aboriginal and Torres Stréslander Affairs(1996) 189 CLR 1 (‘the
Hindmarsh Islanctase’).
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Since the decision iKKable, it is fairly arguable that there are no less
constraints upon State judges than upon federgkgith this regard. The
validity of any such appointment would therefor@agr to depend upon
an analysis of the precise functions to be undertddy the appointee. If
the power of inquiry and report is to be exercisedependently of
executive government, and with the characteristiciransparency and
independence which often characterise the procgedof a Royal
Commission, it would appear cogently arguable thatappointment is
not incompatible with the judicial function. Oretlother hand, the closer
the functions of the appointee resemble thosettoadily performed by
the executive branch of government, the greater tigk of
incompatibility.

Constraints upon State Courts - Summary

The foregoing analysis of the possible constraupen the role and
powers of State courts imposed by Ch lll of the €ibution is not
intended to be exhaustive, but merely identifiens®f the likely areas
of future controversy. Recent years have demaestrdne difficulty of
accurately predicting the future direction of tlases in this area. Recent
trends, however, would suggest that the likelihobturther controversy
in this area is high, as is the elucidation of ipatar constraints upon the

roles and powers of State courts.

Conclusion

This paper has attempted to address the role otdhets as the third
branch of government within the constitutional feamork of the State.
That analysis has demonstrated that the Commonwe€alhstitution is

by far the most significant instrument bearing uploa role and powers
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of the courts of the States. Ch Il of that Cansion has emerged to fill
a significant gap left by the constitutional instrents of the State.



