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I ntroduction

The organisers of this conference have appropyiatnbined the topics
of judicial appointment and judicial independenasg,they are of course
related topics. It is difficult to address thosmpits without also
considering a number of related issues includirgdistinction between
independence and impartiality, between actual andrcewed
independence, between independence and accoungtabietween
institutional and individual independence, admnaitte independence
compared to adjudicative independence, the proesdiar the removal
of judges and the performance of extra judicialctions by serving

judges.

It is important to recognise the inter-relationsbipthese various issues
because when they are viewed collectively, it bezDmasy to see that
these issues go to the very heart of our congati structures and
systems of government. In particular, they go lte heart of the

inter-relationship between the three branches wvéguonent - namely, the

legislature, the executive and the judicial brasche

Characteristically, each of the branches of govemtnhave a significant
role to play in relation to appointments, indeperade removal and
accountability. The executive branch of governmapipoints the
judiciary and determines the extent of the resautbat are to be made
available to the judiciary for the administratidnjustice in all Australian
jurisdictions. The extent to which the executi imvolved in the
administration of the courts varies as between raliah jurisdictions.
The legislative branch of government passes lawishathe courts are
obliged to administer and can, through that meacmntrol the

administration of justice. The legislative brarshalso responsible for



the removal of judges from office. The judiciabbch of government
applies and administers the common law and stéuteand reviews and
controls the decisions and process of courts lowerthe judicial

hierarchy. Thus the courts determine the precisdent and application
of the substantive law, and regulate the procedwtdsed in the

administration of justice. They have authorityd&iermine the legality of
legislation passed by the legislature, and the adtnative actions of the
executive. These checks and balances have long fegmrded as

safeguards against despotism and tyranny.

Recent public debate in this area has often focugesh the extent to
which other entities or institutions independent asfy of the three
branches of government should have a role in ti@a afor example, by
creating a panel or commission to recommend prdsgeappointees to
judicial office to the executive, or to investigatmplaints of misconduct
and recommend removal from office to the legisktuor assume

responsibility for the administration of the courts

Judicial appointments

Criticisms of the judicial appointment process iaoé new. Their content
has become predictable. They commonly includegatiens of political
patronage or cronyism, calls for a wider judiciang pool in order to
avoid the perceived dominance of an old boys clubemior barristers
drawn from the conservative upper middle class, sm@s to provide a
greater spread of gender, sexual orientation, ahdigg cultural and

religious background within the judiciary.

Public commentary on these issues over the last ge&o has been

voluminous and diverse. It has come from servigdges, including



Justices Sackville and McColl, Chief Judge Blantlthe District Court
of New South Wales, retired judges including thenH&eoff Davies and
Sir Gerard Brennan, practitioners, including mastently the President
of the Australian Bar Association, Stephen Estc@@€tand Greg Barns,
politicians including Attorney-General Ruddock addlls, and last year,
from opposition spokesperson, the Hon Nicola Roxand from
academics too numerous to name, but including perheost particularly
Simon Evans and John Williams who delivered a thghty researched
paper on this topic at the colloquium organised thy Judicial

Conference of Australia in 2006.

As the roar of commentary on these subjects hantigcrisen to almost
deafening levels, | will eschew the temptation ohtcoversy, which is
already in abundant supply in this area, and addrmgsobservations to a

review of some of the themes which have emerged.

Merit

Almost all commentaries acknowledge and accept ttiatftundamental
objective of any appointment process should beidleatification and
appointment of the most meritorious candidates. e€h the
commentators generally differ, is in their viewtasthe best means by

which that fundamental objective might be achieved.

Although Attorney-General Ruddock has recently dbsd the desire by
'intellectuals and other elites' to identify theammg to be given to the
word 'merit' in this context as 'boringly post-modé | will nevertheless

say a little on the topic, starting with Attornews@eral Ruddock's answer

! Evans and WilliamsAppointing Australian Judges: A New Mod&CA Colloquium 2006
2 Attorney-General Philip Ruddockrhe Australian 14 August 2007



to the question which he disparaged, when he destnmerit as 'legal

excellence and independence'.

It is interesting that the Attorney has combinedaleexcellence with
independence in his definition of 'merit. Whikeis easy to see the
relationship between legal excellence and merd, réfationship between
merit and independence is less obvious. As willsben later in this
paper, 'independence’ is usually seen as havingnder of components,
including the independence of the institution ofiehhthe judicial officer
Is a member, and also personal impartiality, indéese of freedom from
improper influence or from an interest or consitiera which would
align him or her with one or other of the partieshie cause he or she is

required to determine.

For my part, | would have thought that both thdifasonal and personal
characteristics of independence can only be melningapplied to a
judicial officer after his or her appointment. practical terms, | find it
difficult to see how any individual could be meagfuily assessed on a
scale of 'independence' prior to their appointmefr. our adversarial
legal system, legal practitioners are required dopa and vigorously
maintain partisan positions. | fail to see howddpendence' can be
meaningfully assessed in that context. If, by néfg to 'independence’
as a component of 'merit’, the Attorney means tmote individuals who
are free from extreme political, social, culturalreligious views, he is |
think playing into the hands of those who criticide appointment
process as having a conservative middle class aras failing to
acknowledge that history shows that judicial appeee have displayed a
capacity to put aside sectarian or partisan paligositions which they

had adopted prior to appointment.



With the greatest of respect for the Attorney, éfpr the meaning given
to the word 'merit' by the Hon Geoff Davies, whendibserved that:
It requires the professional qualities of intelled capacity, legal
knowledge and relevant experience; the personalitigga of
integrity, impartiality, industry, a strong sensé fairness and
willingness to listen courteously to and understémel views of

others®

Appointment processes

As | have already observed, the difference betwaeat commentators
appears to lie in their view of the process bestptetl to achieve the
most meritorious appointments. | will now turndjly to review the

processes that operate in other jurisdictions, thiode that have been

proposed for Australia.

Election

In the United States, the majority of state judges elected directly by
the electorate. This strikes those of us who ateerperienced in such a
system as entirely bizarre, and it has been thgestubf much criticism,
because of the perception that judges are behatd@articular interest
groups and political lobbyists who can influenceeithelection or
re-election - such as insurers, or groups suppharsher sentences. As
a model however, it is the exemplar of democracgation, by providing
a direct line of responsibility and accountabiligtween the judiciary and
the citizenry. The positive assessment which ghi€ess receives on the
scale of democracy, is however offset by its negatissessment on the

scale of independence, both actual and perceived.

% The Australian 10 August 2007



In some US states the process is modified to oneladtion by the
legislature. In the US, where the executive is paohelent of the
legislature, this brings about an appointment mscwhich is very
different to our processes in Australia. HowewerAustralia, where the
executive comprises those who have control ofeégeslature, election by
the legislature would not be so different, if palityes are maintained,

although the process would be much more overtlifipall.
The process of election by the legislature is @obto the appointment of
federal judges in Switzerland and to appointmemtthé German Federal

Constitutional Court.

Confirmation by thelegidature

In the US, federal judges are appointed by theidrs'by and with the
Advice and Consent of the Senate'. Senate cortfomdnearings are
routinely held in relation to the appointment ofiges of the Supreme
Court, and the process has on a number of occasgon$o political

controversy, and on some occasions to the withdrafvaominees.

| do not sense much support for such a processusirdlia. In this
country while there are of course those who activetek judicial
appointment, it is not uncommon to have to activehgcourage, cajole
and persuade appointees to take up appointmerdre ®re | think many
reasons for this, including disparities in incoreedls between bench and
bar, loss of personal freedom, vulnerability to raectiticism and so on.
However, exposure to a potentially political andhty charged process
of public confirmation hearing would | think disaage many potential

appointees. It certainly would have discouraged me



Recommendation by a pandl or commission

A common theme amongst recent commentary has leecall for a
process of appointment by the executive from ambraslist of
candidates provided by an independent panel or ¢ssion. A number
of variants on this theme have been proposed,dinagjuone which would
require the executive to give reasons if an app@nt from outside the
list is made. Processes of this kind have becooranwn in other
jurisdictions, and are now adopted, in a varietyddfering forms, in
England, Scotland, Ireland, Northern Ireland, Cana8outh Africa,
Israel, New Zealand, the Netherlands and in sewérthle United States.

There is nothing particularly novel in these pragdes In 1983 the
Universal Declaration on the Independence of Jesifthe Montreal
Declaration)provided:
Participation in judicial appointments by the Ex@eel ... is
consistent with judicial independence, so long @soatments of
judges are made in consultation with members ofutieiary and
the legal profession, or by a body in which membefsthe

judiciary and the legal profession participate.

More recently, th@eijing Statement d?rinciples of the Independence of
the Judiciaryin the LAWASIA Region (The Beijing Statemstatded:
In some societies, the appointment of judges, bty the consent
of, or after consultation with a Judicial Servic@smmission has
been seen as a means of ensuring that those chsgadges are
appropriate for the purpose. Where a Judicial iSesv
Commission is adopted, it should include represmses of the

higher judiciary and the independent legal profassis a means of

* Montreal Declaration 1983, Article 2.14(b)



ensuring that judicial competence, integrity andejpendence are

maintained’

The reasoning supporting such an appointment psaseirly obvious.
Those processes aim to diminish the risk of palitifavouritism and
nepotism which might undermine both the qualitythef judiciary and its
independence. The fact that these processes bavéeen adopted in a
number of jurisdictions suggests that concerns witpurely political

process of appointment have been real and tangible.

Appointment by executive gover nment

In all Australian jurisdictions, federal and stasgpointments to the
judiciary are made by the executive government.sdme jurisdictions,
there is a statutory requirement of consultatianrpio appointment. In
most jurisdictions the processes of consultatian iaformal, and vary
from time to time, depending upon the personal va@whe Attorney
General of the day. | am pleased to be able tortépat in my own state
of Western Australia, the current Attorney Gen¢aies the consultation
process very seriously, and gives considerable hweig the views
expressed by the judiciary and others consultethén course of that
process. However, one of the weaknesses of tetemsyis that there can
be no guarantee that such an approach will be maed. The
acceptability of the process of executive appoiminseems to be directly

related to the extent of the meaningful consultapdor to appointment.

There are other criticisms frequently directed las tprocess. They
include the almost total lack of transparency, Hredtendency to lack of

detailed scrutiny or investigation of prospectiygpaintees. Criticisms

® Beijing Statement 1995, Article 15
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include an assertion that this process lacks thmaaty to identify
prospective candidates from a broader range of dgraokds, and
assertions that the system is inherently biasethstgaomen, those who
are not senior members of the Bar, and those framonity, cultural or
ethnic or religious backgrounds. In answer to ld#iter criticism, some
governments have taken steps in an attempt to éno#loe range of
persons considered. Perhaps the most dramatiwoseé tsteps in recent
times was the advertisement placed by the goverhroérVictoria,
calling for expressions of interest from those rested in being
appointed to the position of Chief Justice. | havesay that such a step
appears to me to be more cosmetic than substagitialh what | would
take to be the extremely remote possibility thamabody suitably
qualified for appointment to the office of Chiefsfice would be

overlooked when consideration was being given eéaagbpointment.

Appointment of heads of jurisdiction

Although heads of jurisdiction have in Australiaval/s been appointed
by the executive, for many years of the last cgniiLwas the practice to
appoint the most senior member of the Bench toes&w head of
jurisdiction. That practice has now been largdharedoned, and it is
quite common to appoint heads of jurisdiction difeom the profession
(as in New South Wales, South Australia and Wesfearstralia at the
moment), or from amongst the judiciary without negeo seniority (as in

Queensland and Victoria at the moment).

This is a good thing. There is no necessary ctiogl between longevity
of appointment and qualification to serve as hefagiresdiction. These
days the duties of a head of jurisdiction are qdiféerent in nature to

those of the other members of the court. Theywoeladministrative and
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managerial responsibilities, responsibilities et to policy

development and liaison with politicians, resouggitiuman relations,
liaison with the media, and a public representaiawle. The skills

required are substantially different to those respliifor those whose
functions are limited to judicial duties. Howeves far as | am aware
there does not appear to be any suggestion thatptbeesses of
appointment applicable to a head of jurisdictioaustt be any different to

those generally applicable to the judiciary.

A representativejudiciary?

One recurrent theme has been the proposition that process of
appointment should result in a judiciary which isrenrepresentative of
society generally, and less dominated by middledagele former
barristers. This proposition was formally enuretain 1993 when then
Federal Attorney General Michal Lavarch releaselisaussion paper on
the procedure and criteria for judicial appointngen®ne of its assertions
was that:
It is a reasonable aim of an appointment procass, cansistent
with merit principles, that the process can seekrsure that all
sections of society (particularly women, Aborigir@hd Torres
Strait Islanders, and members of different ethnmimugs) are not

unfairly under represented in the judiciary.

Not surprisingly, this proposition attracted comsable criticism. It was
publicly rejected by my predecessor, Chief Justitalcolm, and by
former Chief Justice Gibbs. It is obviously difflt to reconcile the
notion of a representative judiciary with a fundamadly merit based
appointment process. Why should the fact that soahe has a particular
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cultural or ethnic background, or is of a particulkdigion, be relevant to

the assessment of their capacity for judicial effic

And why should a judge's state of origin be reléwvarany way to their
suitability for appointment to the High Court of #twlia? The
proposition that the High Court should somehow le®ggaphically
representative of the states and territories oftralia is inconsistent with
the integrity and impatrtiality of the members ofsialia's ultimate court.
The most recent appointee to that court is an audshg candidate,
eminently qualified for appointment and whose appoent has been
uniformly and rightly well received. However, fary part, | think it is
regrettable that her appointment was preceded hyligity which
suggested that it was likely, if not inevitableattthe appointee would be
from Queensland, because of the impression of gpbgral
representation which that publicity conveyed. &tHtOrigin might be an
appropriate basis for the selection of a footbadlnt, but it should be

irrelevant to appointments to the High Court.

It is | think clear that governments commonly takelesire for greater
gender balance amongst the judiciary into accoutieny making

appointments. Because | support that approachust struggle to find a
way to reconcile that view with the views | havgeessed in relation to
the irrelevance of state of origin, religion, ohmtity. The best | have
been able to come up with is the proposition thi@vaurable disposition
towards the appointment of women can be reconevi¢id a merit based
appointment process, in a circumstance in whichthdére are two
candidates weighted equally on the perspective @itnpreference can
appropriately be given to the female candidatepriber to redress the

current gender imbalance.
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The prior background of appointees

There has been debate from time to time aboutxtemeto which a prior
career in politics should qualify or disqualify a&rpon from judicial
appointment. There have of course been a numijadgés appointed to
the highest judicial offices from political backgrads, including
Sir Edmund Barton, Sir Garfield Barwick, Lionel Muny, Dr Evatt,
Sir Nigel Bowen and Len King. | think most woulgrae that Australian
jurisprudence would have been the poorer if degriekethe services of
judges of that calibre. That is not of course &y $hat all political
appointees have been outstanding successes,dogsitsuggest that there
IS N0 necessary correlation, positive or negatmtween the calibre of a
judge and his or her prior experience in politics.

Questions also arise from time to time about theerdgxto which prior

personal conduct should be taken into account m dppointment
process. Obviously conduct which reveals a lacktafgrity or a lack of
adherence to appropriate ethical and moral stasdanech is likely to be
enduring is properly taken into account. Howewsre can be overly
sensitive about such matters, and my own view & thinor personal
failings which occurred many years earlier, follaney long periods of
abstemious conduct, should not weigh too heavithéscales. If we are
too precious about such things, we run the riskertluding well

qualified and able candidates because of historeatnts without

enduring relevance.

Judicial independence

The civil law, drawn from the Roman model, has aisvaalued judicial
independence, and achieved that independence byoluse career

judiciary, in which service is a vocation for lifédowever, under English
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law, the judge was originally the personificatiohtbe King, and was
often appointed because of his royal connection¥his was an
inauspicious start for an independent judiciaryowdver, by the early
17th century, the desirability of judicial indepemde had become the
focus of much writing by two eminent common lawyetsord Coke and
Francis Bacon. However, by the end of that centduying the reign of
James I, independent judges had largely beenaeglay incompetent
and corrupt judges who would do the King's biddindatters came to a
head in 1698 when the House of Lords summoned Ghtice Holt to
explain a decision. He refused to attend. Thdipgied with him and
lobbied for greater judicial independence. Thismcled with the fall of
James Il and the passage of thets of Settlementvhich included a
provision that:

Judges commissions be made during good behaviadirtizeir

salaries be ascertain and established: but upoadtress of both

Houses of Parliament it may be lawful to removertfie

Later in the 18th century the importance of an pes@lent judiciary was
recognised in the constitutions that were developedvhat was to
become the United States. For example, the Massatte Constitution
of 1780 provided that:
It is essential to the preservation of the rightewery individual,
his life, liberty, property, and character, thatréh be an impartial
interpretation of the laws, and administrationusftijce’

® As quoted in Kristy RichardsoBefining Judicial Independence: A Judicial and Adistrative
Tribunal Member Perspecti@006) 15JJA 206, at 207
" Constitution of Massachusetts, Pt 1 Article 21
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What isjudicial independence

There have been so many attempts to define judictEdpendence that
debate on the subject could consume the entiretpisfpaper. | will
content myself with a definition provided by a leagwriter in this area,
Professor Stephen Burbank, who wrote:
True judicial independence ... requires insulatioomnfr those
forces, external and internal, that so constraimdmu judgment as

to subvert the judicial proce8s.

| ndependence and impartiality

Although the distinction may be a fine one, it ssgible to differentiate
between independence and impartiality. For examples 11 of the
Canadian Charter of Rights and Freedoms, a resafebinada charged
with an offence is given the right to a fair andbpw hearing by an

independent and impartiatibunal.

In Valente v The Queen (1985) 24 DLR (4th) 161, Le Dain J (delivering
the judgment of the Supreme Court of Canada) djsigined between the
meaning to be given to the words 'independent' 'emplartial’. In his
view, impatrtiality 'refers to a state of mind otitade of the tribunal in
relation to the issues and the parties in a pdaticcase' (at 169).
Independence on the other hand was, in his viestatais or relationship
to others, particularly to the Executive Branchgovernment, that rests

on objective conditions or guarantees' (at 170).

This distinction corresponds to another distinctiamch is often drawn

between institutional independence and individualdependence.

8 Stephen B Burbanls It Time for a National Commission on Judicialépendence and
Accountability?(1990) 73Judicaturel76, at 177 - 178
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Institutional independence has been defined byG8y Green in the
following terms:
| thus define judicial independence as the capaifitye courts to
perform their constitutional function free from @aak or apparent
interference by, and to the extent that it is dtusbnally possible,
free from actual or apparent dependence upon, a&amgops or
institutions, including, in particular, the exesmati arm of

government, over which they do not exercise dicectrol’

Individual independence, or impartiality, is thesabce of a personal
interest in, or prejudice towards, the particutaues to be determined by

the tribunal or court in a particular case.

This distinction also corresponds with, but is ndéentical to the
distinction which is sometimes drawn between adsmiative
independence and adjudicative independence. Adtrative
independence is the capacity of a judge or courtdétermine its
procedures and where and when it will sit. Ausrakcourts vary in the
extent to which they enjoy that independence, actayhich | will
specifically address below under the heading of iadtnative
independence. Adjudicative independence is thedbm to determine a
particular case without improper influence or puessin any form,
including any promise of reward, or threat of repki Australian courts
take that form of independence for granted. Howewe must be
observed that there are many jurisdictions in otleemntries in our region

and around the world where the same assumptiorothemmade.

° Sir Guy GreenThe Rationale and Some Aspects of Judicial Indepered1985) 59 ALJ 135, at 135
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Actual independence and per ceived independence

As justice must not only be done but must manyds#l seen to be done,
judges must not only be independent but must msthifée seen to be
independent. So, the transparency of the procdbs¢guarantee and
ensure independence is an essential aspect ofcpedniifidence in the
judicial process. Transparency has two importamtefits - it confers

legitimacy on the process and prevents arbitratip@d’

| ndependence and accountability

Much has been written on the relationship betwewlependence and
accountability. Historically it seems to have béleought that there was
a tension or antithesis between the independendbeojudiciary from
executive interference, and the accountability bé tjudiciary for
performance. So, it has been suggested that {h@rament of a judge
for life or until a specified retirement age intghthe capacity to hold the

judge accountable for his or her performance duengire.

However, more contemporary writing is generally ttee effect that
independence and accountability compliment eacerahd are properly
regarded as two sides of the one coin. Neithanigend in itself, but a

means to an end of a variety of ends.

At the risk of again being boringly post moderrshbuld explain what |
mean by accountability - that is, accountabilityvthom, and for what.
However, the range of persons affected by the ijaldprocess, and the
range of interests protected by those processesoarbverse that it is

difficult to be exhaustive.

1% Stephen B Burbankludicial Accountability to the Past, Present, andufe: Precent, Politics and
Power(2005) 28 UALR L Rev 19, at 56
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Judicial accountability includes accountability tbe public, whose
interests the courts serve, to litigants whose tsignd interests are
determined by the courts, to the legislature, wHases are interpreted
and applied by the courts, to the executive, wraapplies the public
resources utilised by the courts in the adminisinatof justice, to
academe, which is responsible for reviewing andaping the work of

the courts, and to other courts, in an interagtigécial hierarchy.

But these notions have been put rather more eldlyuley others, and |
will give you the benefit of their work. Profess@Woodhouse has
observed that judicial accountabilities:

. can be identified as managerial and financiabaotability -
what Le Sueur calls '‘performance' accountabilityhich centre on
efficiency and effectiveness and include the wayimch a judge
runs his or her court and manages the throughptasgs; personal
accountability, which relates to the personal b&havof a judge,
both in the court and outside, and includes Le 8Bsieprobity'
accountability as well as other conduct; processowaatability,
which concerns processes and procedures; andyfifwntent' or
substantive accountability, that is accountability individual

judgments-

Chief Justice Doyle has identified the ways in Vhipudges are
accountable in the following terms:
First of all, they sit in public and discharge theuties in public.
They are open to complete scrutiny. Secondly, daimmment on

what they do is protected, even if it is both inaete and

1 professor D Woodhous&ydges and the Lord Chancellor in the Changing éthiKingdom
Constitution: Independence and Accountabil®905) 16Public Law Reviev227, at 234 (footnotes
omitted from quote)
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defamatory. Thirdly, a judge must give reasons decision.
Fourthly, most decisions are subject to appeal,sanid scrutiny of
other judges. Fifthly, judges are accountable érpopinion,
which is a particularly powerful form of scrutinySixthly, the
decisions of courts can be reversed by legislatsnlong as it is
not legislation aimed at a particular case. Fndhe judiciary is

accountable for the public resources that it adstems'

Viewed in this way, it can readily be seen thatéh&re many and varied
systems for judicial accountability which happilg-exist with judicial

independence. In my opinion, there is no tensidratever between
judicial independence and increasing attention gaiirected to the
measurement and appraisal of judicial performanod afficiency.

However, that view is subject to the important pgouvthat that which is
being measured and appraised must be somethingh#itdrs, and in the

judicial system it is quality not quantity that reas.

But | can see no reason at all why the performasfcgudges, both
individually and collectively, should not be mea=iirand appraised in
relation to things like the time taken to resolases, delay in delivery of
reserved decisions, the efficiency of case manageste. These are all

things that matter.

Administrative independence

There is a current debate in Australia relating nbiodels of court
administration. It is well beyond the scope okthaper to attempt any
meaningful contribution to that debate. In anyrgyeny position on the

subject has been explained publicly before. | fmvine model of an

12 Doyle CJ Judicial Independencgl 997 - 1998) 1@ustralian Bar ReviewR12, at 219
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autonomous commission, under the control of thecjad/, assuming
responsibility for the administration of all coudsd relevant tribunals,

along the lines of the Courts Administration Authpof South Australia.

There are many arguments in support of such a modehey are
comprehensively set out in the recent study by d3swr John Alford,
Dr Royston Gustavson and Philip Williatis. They are supported by a
recent study published by the Canadian JudicialnCibu For me, one of
the strongest arguments is the coalition, undeh smanodel, of the
responsibility for judicial administration, and theuthority to make
decisions with respect to the deployment of resmsrm relation to

judicial administration.

Under the conventional system of courts administnatwhich applies in
all states except South Australia, including my pwiind it not only
inconsistent with conventional economic and managgntheory, but
also frankly, quite bizarre, that as Chief Justiteam rightly held
responsible for the delivery of justice throughthe state, but have no
authority to make decisions with respect to thelagpent of resources

necessary to fulfil that responsibility.

Let me provide a recent example which illustratgspuoint. As a result
of sustained activity over a number of years bylthe&orkers in remote
communities, following the recommendations of theden Inquiry, and
as a consequence of some recent intensive poliestigative activity, an
unprecedented number of charges alleging the cosionisof sexual

offences against children have been brought in iibaru and Halls

13 Alford J, Gustavson R and Williams Phe Governance of Australia's Courts: A Managerial
PerspectivdAustralian Institute of Judicial AdministrationQ@4
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Creek in the Kimberley region of Western Australiais essential for the
well being of those communities for those chargese resolved as

quickly as possible.

The resources at our disposal to achieve that tapbobjective, in terms
of infrastructure and personnel, are very limited. have created a
taskforce, which | chair, to coordinate the effitieand expeditious
deployment of those resources to the cases on hBatldecisions as to
the provision of audio-visual facilities in thesemote locations, the
provision of the rooms and facilities necessarytlar taking of evidence
from vulnerable witnesses outside the court rodm,provision of victim

support services and so on will all be made by etkez government,
rather than by the judiciary.

While | am pleased to report that | have the fulport of executive
government in this endeavour, the point is that capacity to deliver
justice is entirely dependent upon the continuatadnthat support.
However, under the model of an autonomous comnmssiecisions with
respect to the re-deployment of budgetary resouneghin the overall
budget available to the commission, would be madéb judiciary not
by government. In that way, responsibility for thelivery of justice is

combined with the authority to decide how that Ww#l achieved.

There have been differing views reasonably expceaseo the extent to
which mechanisms and processes for the adminwstrati courts can be
said to bear upon judicial independence. Perhapsin the end, a matter
of semantics, because it is obviously highly unlikehat courts

administration processes will impact upon what Vehaarlier described

as adjudicative independence. However, it is diffi for me to accept
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that a court which lacks the capacity to deciderel@nd when it will sit

can properly be characterised as independent.

Removal from office

Issues relating to the processes pertaining to vahfoom judicial office
have also been the subject of much recent comnyenfareview of the
iIssues arising is well beyond the scope of thisspagnd again my views
on this subject have been previously publishedstrangly favour the
creation of an independent commission, governedabyoard which
includes senior members of the judiciary, to asswesponsibility for the
investigation of complaints against judicial offiseincluding, where
necessary and appropriate, the making of recommiendato the
legislature with respect to removal from judiciaffiee. Despite
controversy at the time of its creation, the Judi€Gommission of New
South Wales is now well received in that Stateiarmoperly regarded as
having been a success. My proposal for the creati@ similar body in
Western Australia is currently under considerabgrgovernment. In my
opinion, the creation of such a body aligns indele@ce with
accountability. Such a body also minimises thespeat of political
interference in the removal process. Although ustfalia we tend to
take for granted the fact that government is uhjike seek the removal
of a judicial officer, recent events in our regisaggest that we should

not become too complacent in this regard.

Promotion

It is sometimes suggested that the prospect ofdeia officer being
promoted to a higher judicial position providesheetit to independence.
| am unable to see any basis for this propositioRollowing the

retirement of Callinan J, all members of the Highu@ of Australia will
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have been appointed to that court from positionswer courts. It is the
usual (but not invariable) practice for the membefsintermediate
appellate courts to be appointed from the trialsitims of those courts.
And it is not at all uncommon for judges in intedrae trial courts to be
appointed to another trial court higher in the &ehy. And as | have
observed, in the civil law system, there is a cafadiciary in which

promotion is the norm.
| am not aware of any evidence which would sugtestthe availability
of promotion has posed any threat to judicial ireteence in any of

these circumstances.

Extrajudicial functions

There has been debate in the past about the désiradd judges
performing non-judicial functions, while still retang judicial office.
Fortunately the Council of Chief Justices has @hgd a booklet
providing guidance on these issues, which can sorastbe difficult**

One area of debate has been the desirability oferaing judge

participating in a Royal Commission. My own view that subject is
that while there are some commissions of enquignuphich it would be
undesirable for a judge to serve, because of thelitical content or
implications, there need be no hard and fast redelpding such service.
| would cite in aid of that proposition the HIH RadyCommission, which
was constituted by Justice Neville Owen without aagverse
consequences to the integrity or independence ®fjudicial office.

More controversially perhaps, Justice Geoffrey Kazhynserved on the
WA Inc Royal Commission, which plainly had a sigraint political

14 Guide to Judicial CondudilJA, 2nd ed., 2007)
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component, but without any detectable adverse itaan the integrity

or independence of his judicial office, so far @suld see.

But there must be some limits. As a consequencoeyadffice, | hold the

office of Chairman of the Electoral Distribution 0festern Australia and
am presently engaged in overseeing a very significadistribution of

the electorates in that State. Although | have @otountered any
tensions or conflicts with my judicial role in thakercise to date, the
potential for such a conflict is certainly therendal have advised the
Attorney General of Western Australia that in mewj it would be

preferable if the Chief Justice was mot officiochair of the distribution

committee, and that it would be preferable if tedé¢ could be performed
by a retired judge.

In Western Australia the Prisoners Review Boardngirly the Parole
Board) is also chaired by a serving Judge of th&tridt Court. It has
been suggested to me that there is some tensiredetthe holding of
that office, and the performance of judicial dutidsam quite unable to
see that tension myself, although | understandHo@our would not, and
does not, sit on the Review Board in respect of @ase which she tried

as a judge.

Conclusion

As | mentioned at the beginning of this paper,a$ Imo greater objective
than the provision of a rather general and simpligview of a number
of the issues which have arisen in relation togiadliappointments and
judicial independence. The generality of the papees not mean to
diminish the vital importance of these issues, Wwhgo to the very heart

of our constitutional structures. History showsttithe processes
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appropriately applied to the resolution of theseies have evolved and
are modified from time to time, and there is eviegson to think those
processes of evolution will continue, hopefullynatiated by debate at

conferences such as this.



