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I ntroduction

| would like to first acknowledge the traditionalstodians of these lands,
the Nyoongar people, and pay my respects to thderg past and
present. | would also like to thank the organidersproviding me with
an opportunity to address you today, and in pddicuo share the
podium with my sister Cherry on the first occasoum careers in law and
medicine have intersected. It seems particulapgr@priate that this
should occur at a conference devoted to youth,ngthiat we spent our

childhoods and adolescence together.

The primary obligation of the criminal justice syt is to protect the
community from the consequences of crime. It usdak said that crime
was predominantly perpetrated by young men. Uuaf@ately, the
emancipation which has seen women involved in ahngueater range of
activities over the last 30 years has also seem thm®re involved in
crime. So today it is more accurate to say thmbens predominantly

perpetrated by young men and, to a lesser extenytping women.

In this address | will endeavour to identify theimavays in which the
criminal justice system responds differently to yguoffenders as
compared to older offenders, and the reasons fat thfferential

approach. However, in order to put those diffeesna their context, it is
appropriate to commence with an overview of soméefmajor issues
that confront the criminal justice system generattgspective of the age

of the offender.

As | have already observed, the fundamental objeatf the criminal

justice system is to protect the community by disaging the



commission of crime. The objective of discouragangne, or reducing
recidivism, gives rise to two principles of sentegc- deterrence and
rehabilitation. Deterrence itself has two compdsergeneral deterrence,
which is the objective of deterring all prospectio&fenders from
committing crime, and specific deterrence, whichthe objective of
discouraging the particular offender from commagtifurther crime.
Rehabilitation is, of course, the objective of gsithe sentence as the
occasion for the introduction of processes and narmghes which will
provide the offender with insight into the reaséorshis or her offending

and thereby reduce the likelihood of repetition.

More recently, a number of specific aspects ofré@bilitative approach
have received particular focus. The first is wisabften described as
"restorative justice". The focus of this approashupon redressing the
harm caused by the crime, and includes a focus thmmterests of the
victim and reparation. A second aspect is thatctvhs sometimes
labelled "therapeutic jurisprudence”, but whichréfer to call "problem

solving". This approach accepts that criminal eardls often a symptom
of a more fundamental underlying cause or grougaofes of anti-social
conduct. It embraces the fairly obvious propositibat unless and until
those underlying causes are addressed and thos®ermpso solved,

imposing punishment as a result of the symptoneatgression of those

causes is unlikely to have any enduring benefefict.

This approach is given practical expression in anler of recent
developments, such as the creation of specialistrt€oaddressing
particular types of criminal conduct, in which amderlying social
problem is prevalent - such as drug courts, domestience courts and

Aboriginal community courts. Each of these colmds been established



in Western Australia over the last few years, alttothey have been
going for much longer in other jurisdictions. Fetample, in the United
States there are more than 1000 drug courts. Tdoesés have now been
going for long enough for their performance to haeen the subject of
rigorous and repeated assessment. Those assesdragatconsistently
shown that these courts work very well in reduciagpffending. This
should not come as a surprise. Locking up a ddagcadoes nothing of
itself to alleviate or address the causes of hiseoraddiction. It does not
even preclude access to illicit drugs, as they available within the
prison system, despite the best efforts of theopriauthorities. And
while incarcerating a man who bashes his wife aldidm will prevent
him from doing that while in prison, if he is totuen to the family
environment after release, further violence can dxpected unless
something is done to address the causes of thighem® during the penal

process.

Allied to the objective of discouraging crime ietimportant function of
publicly and formally enunciating the community'dharrence of
criminal behaviour by imposing a sentence whiclprigportional to the
culpability of the criminal conduct. That functiosometimes described
as retribution or punishment, serves a number @@atibes. The first is
the moral objective of making the punishment fe& trime - the principle
graphically enunciated in the biblical exhortatiotAn eye for an eye, a
tooth for a tooth" - an exhortation we should rerhembefore we too
readily condemn Islamic justice as barbaric. Bluh@man societies have
proceeded upon the assumption that misconduct gHmilmatched by
punishment, and ours is no different. There ie #ie social objective of
reducing the risk that people will take the lawoitiheir own hands - the

mentality of the lynch mob or vigilante. And arthiobjective, more



prominent recently, is recognition of the intereststhe victim in the

imposition of an appropriate penalty.

It is a grave mistake to underestimate the impegaof retribution or
punishment in the workings of the criminal justgystem. In order to be
effective, that system critically depends upon pmuldonfidence and
acceptance. Too great a departure from what tldicptegard as an
appropriately punitive model leads to what crimogsts have described
as "popular punitiveness" - that is, a phenomemowhich politicians,
and sometimes Judges, use apparent expressionsbbf ppinion to
justify either changing the law, in the case ofitpmans, or applying the
law, in the case of Judges, to produce more sesarences. When this
approach is taken, there is always the grave dathgérthe views of a
vocal minority will be mistaken for public opinionlt is dangerous to
assume that the small number of people who taketrthéble to call
talk-back radio, or write to the newspaper, repmeséadely held public

opinion.

But the popular expression of these views inewtdeads to "law and
order auctions"” prior to State elections, in whpdtiticians competing for
votes endeavour to outbid each other on the sé¢ademiencing severity.
These auctions sometimes involve public attackghenjudiciary, who
are said to be so out of touch with community séadsl and expectations
that the discretion which we exercise when passergence needs to be
curtailed by legislation resulting in mandatory mom sentences.
These predictable electoral processes would pageaer threat to the
achievement of rehabilitation and restorative gesthrough the processes
to which | have referred if our politicians felt lm®ed to fulfil their

promises when elected, but fortunately they don't.



So that general context sets the scene for a cenasion of the particular

Issues that arise when young people commit crime.

Young people are, of course, in transition to dehdd. In the course of
that journey they confront many opportunities angegiences for the
first time. They have to make choices often withany prior experience
to inform that choice. When they come into contaith the criminal

justice system, it must respond in a way that eragms the correct
choice when that possibility next arises. We n&ednsure that young
people do not become entrenched in the crimindlcgisenvironment.
That doesn't help them or the community — no omes\irom that result.

| nternational recognition

The proposition that youths should be treated wiffdy to adults in the
criminal justice system is recognised internatibpnalThere is a raft of
international standards for juvenile justice. Timest well known is
probably CROC — the Convention on the Rights of @Gnddd." Equally

important though in this context are The Beijingldgsu(United Nations
Standard Minimum Rules for the Administration ofvdnile Justice,

and in particular Rule 1.2 which provides for Memb®8tates to
"endeavour to develop conditions that will ensuoe the juvenile a
meaningful life in the community, which, during thzeriod in life when
she or he is most susceptible to deviant behawaillrfoster a process of
personal development and education that is as fi@a crime and
delinquency as possible". Other international ddiatis include The

Riyadh Guidelines (United Nations Guidelines foe tRrevention of

! Available athttp://www.unhchr.ch/html/menu3/b/k2crc.htas at 12 March 2007.
2 Available athttp://www.unhchr.ch/html/menu3/b/h_comp48.has at 12 March 2007.



Juvenile Delinquency)and the United Nations Rules for the Protection

of Juveniles Deprived of their Liberfy.
Legislation

In Australia, juvenile justice is addressed und&teSlaw. While the
international standards to which | have referrechdbbind this State or
its Courts, they help inform our attitudes and gislative and judicial

approaches to our treatment of young offenders.

The special position of young people in Westernt/lia is legislatively

recognised in a number of ways. For example:
Special rules about criminal responsibility
Section 29 of th€riminal Codeprovides:

"A person under the age of 10 years is not crinynasponsible for
any act or omission.

A person under the age of 14 years is not crinyn@sponsible for
an act or omission, unless it is proved that attittne of doing the
act or making the omission he had capacity to ktieat he ought

not to do the act or make the omission".
Specialist Court

Young offenders are dealt with in the Children'sufoof Western
Australia which has exclusive jurisdiction to head determine a charge
of an offence alleged to have been committed hyild,ovhich under the
Children's Court of Western Australia Act 1988sssentially any boy or
girl under the age of 18 (see ss 3 and 19(1)).t Abkbembodies a range

of protections for children coming before the Cpurtluding limitations

% Available athttp://www.unhchr.ch/html/menu3/b/h_comp47.has at 12 March 2007.
* Available athttp://www.unhchr.ch/html/menu3/b/h_comp37.has at 12 March 2007.



protecting disclosure of the identity of childrawvelved in proceedings
(see s 35).

Section 46 of théroung Offenders Act 1994%VA) also provides for a
specialised sentencing regime for young offendessyell as a range of

diversionary options to which | will return shortly
Models

Before considering the use of diversionary optioitsjs useful to
appreciate the theoretical underpinnings to theseialised approaches

to dealing with young offenders.

"Historically, the two most influential theoreticahodels of juvenile
justice have been the welfare model and the justiodel"> The welfare
model ith an emphasis on rehabilitation and treatmemherathan
punishment)vhich was in the ascendancy for much of th& eéntury is
said to have given way to the justice model (with @mphasis on
accountability and responsibility) in the 1980s &f@90s> In Western
Australia, the justice model was typified by th&aduction of mandatory
minimum sentences for some juvenile offenders dutime 1990s, in
response to a perceived increase in some types/@hije crime, such as
car theft. Those provisions have made very ldiféerence in practice,
having only applied to a few score offenders whaildorery likely have

got the mandatory minimum sentence anyway. Asappens, the car

® Australian Law Reform CommissioSgen and Heard: Priority for Children in the Ledgabcess
(Report No 84, 1997) at 18.33 (relevantly availeadile
http://138.25.65.50/au/other/alrc/publications/nep@®4/18.html#Heading153s at 13 March 2007).
® Discussion of these models appears, eg, in Priddynking About New Directions in Juvenile
Justice: Risk and Cognitive Behaviourism" (Marcl®@017(3)Current Issues in Criminal Justieel3
(esp at 414 — 415); Alder and Wundersitz, "Newdions in juvenile justice reform in Australia”,
published in Alder and Wundersitz (edsamily conferencing and juvenile justice : the Viagvard
or misplaced optimism@anberra: Australian Institute of Criminology,9¥9 (available at
http://www.aic.gov.au/publications/Icj/family/chirhl, as at 13 March 2007).



theft rate is now one-third of the rate in 199%ut that is probably due
much more to immobilisers than anything the jussgstem has done.
Of course, these models are jusbriceptual tools, and no juvenile justice
system has ever fitted exclusively into ... theseegaties® More
recently, the restorative justice and problem-sgjvimodels have
emerged encouraging offenders to accept respansitaii their criminal
behaviour, and involving victims in the procéss evidenced in the
diversionary mediation processes of juvenile j@stieams in Western

Australia to which | will turn now.
Diversionary options

Perhaps the most significant difference betweenrgr@ment of juvenile
and adult offenders is the prevalence of diversypwo@tions intended to
divert young offenders from entrenched involvementthe criminal

justice system.

The Young Offenders Act 199AVNA) gives police officers various
options to avoid a matter coming before the Courthe first place and
to try to limit the involvement and contact of yguoffenders with the
juvenile justice system. This might involve merebutioning the youth
(rather than laying charges) (see esp ss 22, @28leed, the Act provides
that a police officer, before starting a proceedag@inst a young person
for an offence mustfirst consider whether in all the circumstances it
would be more appropriate (a) to take no action(lradminister a

caution to the young person (s 22B).

’ Crime Research Centr@rime and Justice Statistics for Western Austrai@d4 - Statistical Report
2004 (available at http://www.crc.law.uwa.edu.au/facsnd__ figures/statistical_report_2004, as at 13
March 2007).

8 See Alder and Wundersitzypran.6, at 4.

° Australian Law Reform Commissipsupra n.5.
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There is also the option available in certain agmstances under the Act
for the police (or the Court) to refer a youth tpuaenile justice team (see
esp ss 27, 28) — indeed, the discretion given biise27 or 28 is to be
exercised in favour of referring the matter to ejile justice team if the
young person has not previously offended agairsstldalwv (s 29). The
work of these teams is described by the DepartnagnCorrective

Services in the following termt$:

"Juvenile Justice Teams are a ... way of dealing wathng people
who have committed minor offences or are in thdyestages of

offending."

"The teams offer young people a choice. They camosh to go
through a mediation process and face the victinthefr crime or
they may choose to have the matter dealt with iartco If the
juvenile chooses the mediation process, they mustepd
responsibility for their actions. If they are naitling to do this, the

matter must be referred back to the courts."

"Central to the mediation process is a meeting Wighoffender and
their family or guardian, the victim and their faynipolice and a
juvenile justice officer. Other people such agpresentative from
the young person's school or an Aboriginal comnyumiay also be

present.”

"At the meeting, all participants work out and agn a contract

known as an action plan for the young offender: ...

Diversionary processes (of police cautions and atexh) offer a means

of avoiding court involvement; described in at teagse text as "the

10 http://www.correctiveservices.wa.gov.au/J/juvjuseyss.aspx?uid=4750-2726-1391-68a6 at 12
March 2007.
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optimal response to the problem of juvenile crifffe'Indeed, a focus on
diversion is emphasised in Rule 11 of The BeijindeR (United Nations
Standard Minimum Rules for the Administration oWdnile Justice) to

which | referred earlier. In commentary upon theeRit is stated:

"Diversion, involving removal from criminal justigerocessing and,
frequently, redirection to community support seegicis commonly
practised on a formal and informal basis in mag@lesystems. This
practice serves to hinder the negative effects wlbsequent
proceedings in juvenile justice administration (fexample the
stigma of conviction and sentence). In many cas&ssintervention
would be the best response. Thus, diversion atotitset and
without referral to alternative (social) serviceaynbe the optimal
response. This is especially the case where tlenodfis of a non-
serious nature and where the family, the schoobtber informal

social control institutions have already reactedare likely to react,

in an appropriate and constructive manriér."

Western Australia now has more than 10 years expegi with the use of
juvenile justice teams — "juvenile justice teamsevi@rmally established
in March 1995, following the introduction of théoung Offenders Act

1994'.*® The Department of Corrective Services has commehtd

"Since the teams were established, there has beenaraatic
reduction in the number of young offenders involwedhe justice
system. There has also been a significant reductithe number of

cases needing to be processed by the courts. efinestare a very

! Findlay et al Australia Criminal JusticéOxford University Press, South Melbourne, 200%¢48) at
321.

12 http://www.unhchr.ch/html/menu3/b/h_comp48.hts at 14 March 2007.

13 Noted by the Crime Research Centre at
http://www.crc.law.uwa.edu.au/facts__and__figurtasistical_report_1997/childrens_court_appearanc
es as at 12 March 2007.
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real solution to a problem encountered by the ¢gessystem for
many years - too many minor offenders enteringcthat system at

a very young age™
A study undertaken in Western Australia in 2004nfidu

" ... a 5b:19:26 split, that is, 55% of juvenile cacis are cautions,
19% are referrals and 26% are dealings with thé&d@iri's Court'™?

The juvenile conferencing model has become the mogular example
of the restorative justice approach in Austrdlisand the victim's
participation in the process has become a commemehin juvenile
legislation around the countty. Indeed, conferencing and diversion
appear to "have found a solid and ongoing placAustralia's juvenile
justice systems® The obvious strength of family conferencing with
juvenile offenders is that it addresses the offemae¢he family context,
and hopefully strengthens family support and ermgement, and
increases the opportunity and incentive to takawdul option next time.
At the same time, particular problems such as druglcohol abuse,
truancy, poor literacy, child abuse and so on cenidentified and

addressed.

% http://www.correctiveservices.wa.gov.au/J/juvjuseyss.aspx?uid=4750-2726-1391-68a6 at 12
March 2007.

! Ferrante et aPathways through Justice: A Statistical Analysi©&ender Contact with the WA
Juvenile Justice SystefRinal Report, Crime Research Centre for the Diepemt of Justice, 31 July
2004) at 12.1 (available http://www.crc.law.uwa.edu.au/publications?f=1150é8& at 12 March
2007).

'8 White, "Community Corrections and Restorative idest(July 2004) 16(1urrent Issues in
Criminal Justice42 at 43.

" Wundersitz and Skrzypiec, "Juvenile Justice intfalig: Old Challenges in a New Millenium" in
Chappell and Wilson (eddgsues in Australian Crime and Criminal Just{texisNexis Butterworths,
Australia, 2005) at 53 - 54. See also Australigstitute of Health and Welfare 20Qiuvenile Justice
in Australia 2004—0%AIHW cat. no. JUV #2. Canberra: AIHW) at 4 (awdle at
http://www.aihw.gov.au/publications/juv/jjia04-0p#04-05.pdf as at 28 March 2007).

'8 Suggested in Wundersitz and Skrzypidcat 55.
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Net Widening

One of the dangers of the availability of diversipn options is the

process described as "net widenifig'that is, the risk of diverting people
into a less formal, bureaucratic facet of the gestsystem, rather than
away from the system entirely. So, the argumemesgthat before these
diversionary systems become available, a sensdiegman would send
a troublesome child on his way with a clip over #a& and a damn good
talking to. Now the same child might be referredat conference or
mediation, softening his or her introduction to fostice system, and
reducing fear of further involvement. This dang&rould not be

overlooked.

Recidivism

An important finding of the 2004 WA study was "titae majority of
juvenile offenders do not re-offend" — 62% of offens (whether merely
initially cautioned or indeed initially dealt withy the Courts) did not
re-offend during a two year follow up period ancmail 61% of juveniles
entering the system had no further contact wittafter two year$’
While this offers some encouragement to our prasesa Western
Australia, it is perhaps contradicted by a moreeesive (albeit NSW)
study published in 2005, with a follow-up period®fyears. It found that
68% of young offenders who appeared in the Childr€ourt for the first
time in 1995 had re-appeared in a NSW criminal tauleast once in the

next 8 year$!

9 See, eg, brief discussion of the concept in Findtaal,supran.11, at 322; Ferrante et alipran.15,
at 12.3.

“ Ferrante et ald, at 12.4. See also Findlay et al, at 319.

2L Chen et al, "The transition from juvenile justtoeadult criminal careers" (NSW Bureau of Crime
Statistics and Research) (May 2005)@@ne and Justice Bulletin: Contemporary Issue€iime and
Justicelat 9.
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Studies such as these are vital to informing podinyour approaches to
the way in which we as a community should deal withing offenders.

For example, as noted in the NSW study:

"If most juvenile offenders do not reoffend aftéeir first court
appearance, it would seem sensible to focus prievenand
rehabilitation resources on juveniles who have sialdished history
of involvement in crime. If, on the other handeo@ppearance in
court indicates that further offending is highlkdily, we should
begin trying to reduce the risk of re-offendingtla¢ first point of

contact between a juvenile and the court systém".
Need for research

There are few Australian studies on juvenile reenffing® and whether
these "new" arrangements and processes are ggnachlieving their
objectives”* There are no national data even on the extefuvahile
diversions; data on juvenile diversions are not garable as between the
various States and Territori&s. There is a clear need for research in
these areas, and in particular on the effectivermess impact of our
existing diversionary processes, to better infolre tlevelopment of
public policy on these important issues. One matteadly — on which
all studies and commentators agree is the grossrepessentation of
Indigenous youth in our criminal justice systemradically, the gains
that appear to have been made in the juvenilecpigystem generally

have had little or no impact on indigenous youth.

2|d, at 1.

% Ipid.

24 Noted in Wundersitz and Skrzypieupran.17, at 55.

%5 As noted in Steering Committee for the Review of/€&nment Service Provision 20@@yercoming
Indigenous Disadvantage: Key Indicators 2q@soductivity Commission, Canberra) at xxxix
(available ahttp://www.pc.gov.au/gsp/reports/indigenous/keyiadiors2005/keyindicators2005. pdk
at 13 March 2007).
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| ndigenous youth
The NSW study reported in 2005 concluded:

"It is safe to assume that virtually all Indigenauales and a large
majority of Indigenous females will reoffend andippear in court

unless something is done to assist th&m".

It is "widely recognised that Indigenous young deogre significantly
over-represented in the juvenile justice systemAustralia, in police

custody and in juvenile detention centrés".A study undertaken in
Queensland on youth criminal trajectories suggested Indigenous
young people are more likely than non-Indigenoustly®o progress from
the juvenile system to the adult criminal justigstem? And in New

South Wales a study showed that rate to be abaettimes higher than

for non-indigenous juvenile offendets.

Across Australia, "Indigenous young people areig@®$ more likely to
be incarcerated than non-Indigenous young pedpldhdigenous youth
have "not [had] the same level of access to ... divaary processes
(especially police cautioning) as non-Indigenousitit® The 2004
Western Australian study found that "on the wholen4ndigenous
juveniles are more likely to be cautioned and ldsdy to go to court
than Indigenous juveniled?. The study's conclusions emphasise the

“[e]arlier contact with the juvenile justice systely Indigenous

% Chen et alsupran. 21, at 11.

27 Juvenile Justice (2004) 49ot topics1 at 18.

8 Aboriginal and Torres Strait Islander Social ZistCommissioner, Human Rights and Equal
Opportunity Commissiorindigenous young people with cognitive disabilites Australian juvenile
justice system@Human Rights and Equal Opportunity Commissiorgrigy, December 2005) at 9
(available ahttp://www.hreoc.gov.au/social_justice/cognitivesahiilities.docas at 12 March 2007),
referring to Institute of Criminologyyouth Justice: Criminal Trajectorie¥rend and Issues, N0.265,
September 2003.

2|d, at 10.

01d,, at 9.

3L Wundersitz and Skrzypiesupran.17, at 63.

% Ferrante et akupran.15, at 12.1.
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offenders" and their higher recidivism rates witheaer levels of
progression to detention amongst Indigenous offeside "It has long

been recognised ... that Indigenous youth tend tereihe system at
much younger ages and with greater frequerity.This was again
confirmed in a report released earlier this weekhayAustralian Institute
of Health and Welfare, finding that nationally i9@-05 Indigenous
young people under juvenile justice supervisionemgrunger on average

than their non-Indigenous counterpafts.

That report also found that during 2004-05 whilgiorally over one
third of young people under juvenile justice sup@on identified/were
identified as being of Aboriginal and Torres Stristander origin (a
sobering statistic in itself), in Western Australas was 60% and in the
case of young indigenous females in this Statepsiim5%:° The Crime
Research Centre has also noted the particularfoeedncern in Western
Australia. It has found that in 2004, as compaiedather States and
Territories, the WA juvenile detention rate (51.8r 100,000 juvenile
persons) remained the highest in the country, aohbly the WA
Indigenous juvenile detention rate was 654.6 pdd, A Indigenous
juveniles — also the highest in the country — inJé times greater than
that for non-Indigenous juveniles and double thiéonal rate’’ These
reports show a disaster of epidemic proportiongjonally and in

particular in Western Australia.

*|d, at 13.1.

% Lincoln and Wilson, “The Aboriginal Crime and JastLandscape: Time for a Rethink" in Chappell
and Wilson (eds)ssues in Australian Crime and Criminal Just{texisNexis Butterworths,

Australia, 2005) at 224.

% Australian Institute of Health and Welfageipran.17, at 33.

%1d, at x, 30, 35 (see also at 31).

37 Crime Research Centrsypran.?.
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All of this paints a bleak picture made even bledkethe fact that some
50% of the Indigenous community are aged 20 yeabelow?® It is that
generation that we are failing and which is likaly continue its
interaction within the criminal justice system aseyt move into
adulthood. This is a tragedhpot just for the Indigenous community, but

for the wider Australian community and the Austalnation as a whole.
The I ndigenous community

| firmly believe that the success of any programimeour Indigenous
community must start with the social and econommequalities
experienced by our Indigenous community. Whileréhbave been
improvements in a range of aréadndigenous Australians continue to
suffer significant disadvantage in employment, nogiseducation, health
and justice. | have no doubt that indigenous cratiy is the symptom
of these underlying causes. Unless and until thoskerlying causes are
addressed, it will be difficult for the justice $y31 to make any

meaningful progress in reducing indigenous crime.
Employment

Average gross household income for Aboriginal anorrds Strait
Islander peoples is significantly less than thatnof-Indigenous, and
unemployment amongst Aboriginal and Torres Stiddander peoples is
in the order of three times higher than the rate rfon-Indigenous
Australians®® At the 2001 Census, only 52% of Aboriginal andrés

% Aboriginal and Torres Strait Islander Social stCommissioner, Human Rights and Equal
Opportunity Commissiorsupran.28, at 8, referring to AIHW, (2003)ustralia's Young People: Their
Health and Wellbeing 200&IHW, Canberra, Chap.2, p.16.

% As noted in Steering Committee for the Review of/#€&nment Service Provision 20G&ipran. 25,

at xx and subsequently.

“0 As appears from "Social Justice Report 2005 - tHe@dct Sheet 2" in Aboriginal and Torres Strait
Islander Social Justice Commissior@ocial Justice Report 20@&vailable at
http://www.hreoc.gov.au/social_justice/sjreportf5/2005_health2.htmias at 13 March 2007). See
also Steering Committee for the Review of GovernnSarvice Provision 2005upran.25 at xxvii.
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Strait Islanders over the age of 15 reported ppdton in the

workforce*
Education

While there have been improvements in post-secgnamiucation
participation and attainment, and in apparent t&terrates to year 12,
Aboriginal and Torres Strait Islander peoples ass [than half as likely
as non-Indigenous Australians to have completedt-g@sondary
qualifications of at least certificate level 3, aadout half as likely to

have continued to year 12.
Health

Aboriginal and Torres Strait Islander peoples emosgrkedly less per
capita access than the non-Indigenous populatigriteary health care
provided by general practitionets.They also suffer a significantly lower
life expectancy - an estimated difference of aldouyears for both men

and womerf®

In the areas of the country apart from the soustiteza corner, 75% of
male and 65% of Aboriginal and Torres Strait isknsddie before
65 years of age compared to 26% of males and 16%nadles in the
non-indigenous populatidi. Aboriginal and Torres Strait Islander

babies are twice as likely as non-indigenous batoid® low birthweight

“1 As appears from Aboriginal and Torres Strait IdlemSocial Justice Commissiontaid.

2 As noted in Steering Committee for the Review of/f&nment Service Provision 20@&ipran. 25,
at xx.

43 As appears from Aboriginal and Torres Strait IdlemSocial Justice Commission8qcial Justice
Report 2005, supra.40. See also Steering Committee for the Revie@owvernment Service
Provision 2005supran.25, at Xxv - Xxvi.

4 As appears from "Social Justice Report 2005 - tHe@dct Sheet 3" in Aboriginal and Torres Strait
Islander Social Justice Commissior®ogial Justice Report 20@&vailable at
http://www.hreoc.gov.au/social_justice/sjreport@5/8005_health3.html as at 13 March 2007).

“5 As appears from "Social Justice Report 2005 - tHegdct Sheet 1" in Aboriginal and Torres Strait
Islander Social Justice Commissior®ocial Justice Report 20@&vailable at
http://www.hreoc.gov.au/social_justice/sjreport@5/2005_health1.html, as at 13 March 2007);
Steering Committee for the Review of Governmentvi8erProvision 2005upran.25 at xxiv.

“¢ Aboriginal and Torres Strait Islander Social ZiestCommissionetbid.
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babies (<2.5kg) and have an infant mortality ratactv is three times
highef’. In WA, 18% of Aboriginal children have a recugi ear
infection, 12% a recurring chest infection, 9% eureing skin infection
and 6% a recurring gastro-intestinal infectdnAboriginal and Torres
Strait Islander men are hospitalised for ischaemaiart disease at twice
the rate of the general population, and for wonteis ifour times the

rate?®

For psychological and behavioural disorders, thsphalisation rate is
double that of the general population, and for @ssar self-harm, for
males the hospitalisation rate is seven times highan the general

population, and for women a staggering 31 timekéritf
Justice

Justice is one area where outcomes are not onfyoraimg but appear to
have steadily worsened, including (over the pe20d0 to 2004) for both
Indigenous men and woméh.| have already noted that across Australia,
“Indigenous young people are 20 times more likelybé incarcerated
than non-Indigenous young peop?@"While Aboriginal people represent
only 3% of this State's population they make upostn12% of prisoners
and 73% of juvenile detainees across the boardabatit 85% of the
inmates of our two juvenile detention facilitiesari®eview and Banksia

Hill.>® The "staggering figure" is that Aboriginal Ausiaas are 20 times

" Ibid.

“8 |bid.

“9|bid.

> |bid.

*1 As noted in Steering Committee for the Review of/#€&nment Service Provision 20G&ipran. 25,
at xx.

%2 Aboriginal and Torres Strait Islander Social stCommissioner, Human Rights and Equal
Opportunity Commissiorsupran.28.

%3 See generally figures provided on the WA Departmoéthe Attorney General website in the context
of the Western Australian Aboriginal Justice Agrestn(available at
http://www.justice.wa.gov.au/W/wa_aboriginal_justiagreement.aspx?uid=4342-1114-3498-1551
at 14 March 2007).
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more at risk of coming into contact with the crimlipustice system than
non-Aboriginal Australiand! "Cycles of intergenerational offending,
where children of prisoners commit offences thaulein their own

imprisonment, is common for Indigenous families".

It has been suggested that "[a]ll sides agree ghities which reduce
Indigenous economic disadvantage are likely to cedindigenous
contact with the criminal justice systefi". The adage "prevention is
better than cure" should be at the forefront of thimking. Many young
Indigenous Australians live without secure housimghouseholds with
incomes below the poverty line, marginalised froraimatream health
and education servicés. Until we come to grips with the inequalities
that challenge the Indigenous members of our contyjueven the most
successful approaches to juvenile justice areylik@have limited impact

upon young Indigenous Australians.

Of course, the fact that the most successful approto the
over-representation of indigenous people in thenio@l justice system is
an holistic one, taking account of all the areaslishdvantage | have
mentioned, provides no excuse for failing to do telaar we can within
the criminal justice system. And there are manyootunities for
improved delivery of justice to Aboriginal peopleitiin our justice

system.

> Findlay et alsupran.11, at 326.

*° Steering Committee for the Review of Governmemvige Provision 2005upran.25, at xliii.

%6 Weatherburn et al, "The economic and social faatmderpinning Indigenous contact with the
justice system: Results from the 2002 NATSISS sgirgdSW Bureau of Crime Statistics and
Research ) (October 2006) 1G4ime and Justice Bulletin: Contemporary Issue€iime and Justice
1latl12.

*" As noted in "Crisis in Indigenous Housing, HeaEducation and Juvenile Justice" (Sept 2006) 41
Australian Children's Rights Neviis4 at 1, referring to the non-Government Alten@Report to the
UN Committee on the Rights of the Child prepared@j-Australia and the National Children's and
Youth Law Centre.
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In the area of juvenile justice, one of the greatbfems is the lack of
diversionary options, or non-custodial sentenceeimote communities.
The chronic shortage of corrective services persoim regional and

remote areas of the State means that the divergi@ma non-custodial
options that are available for non-indigenous julesnn the metropolitan
area are simply unavailable to juveniles in moraot parts of the State,
who are predominantly Aboriginal. Regrettably, rétheis a

long-established history of under-resourcing thdivdey of justice

services in remote and regional Western Australide only juvenile

detention facility in the corrective services systis in the metropolitan
area. That means that juvenile offenders in, deyKimberley are either
detained for unacceptably long periods in policstady, in company
with adult offenders, or are flown to Perth, aweyn family and country
and introduced to much more sophisticated offendeus can teach them

criminal skills of which they had no prior apprdma.

The situation for adult offenders is no better. o®@ne prison is so
chronically over-crowded that there is no oppottufor any counselling
or educational programmes. All that happens toirtheates in Broome
prison is that they grow older. And women and raendetained in the
same facility, with obvious problems, given theyalence of offences of
domestic violence in causing those people to bargerated there in the

first place.

There is a desperate need to think more laterallghe provision of
corrective services in the remote and regionakpairthe State. Building
new and bigger prisons is not the answer, as kistas shown. Mobile
work camps provide an opportunity to reinforce theks between

Aboriginal inmates and their country, and at theneatime teach
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occupational skills, such as station work and syariwhich might go
some way towards breaking the cycle of social diaathge to which |
have referred. In the case of juvenile offendéne, model of a low
security rural facility within reasonable proximibf a remote population
centre has a number of significant advantagesenil@s can be removed
from a situation in which they are at risk, but sotfar removed as to be
dislocated from family and country, and at the sdime introduced to
the possibility of occupational skills that will guide motivation for

self-improvement.

And there is a need to extend Aboriginal commugiyrts around the
State. Experience in both Victoria and South Aalstrhas shown how
advantageous these courts can be in dealing witenjle Aboriginal
offenders. But they require resources. And at m@ment, court
resources in some parts of the State are alreadiclstd to breaking
point. The Kimberley is a vast area about the saire as the State of
Victoria. It is 1100 kilometres from Broome to Kuwurra. Only one
Magistrate is provided to service that entire ardaansport difficulties,
including the impassability of roads and the unugglof air strips in the
wet mean that courts are convened in some comrasrsd infrequently
that you almost wonder why we bother convening ttanall. If the
Magistrate arrives many months after an offencebe@sn committed, the
offender, the victim and the community will havd aloved on and
forgotten all about the circumstances giving risehte offence. A court
process operated entirely by white people longrdfiat event seems
understandably irrelevant to them. A communitydaasourt convened
more frequently would have much greater prospeatezfling with an

offender in a way that would reduce the risk obfeending.
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Western Australia is experiencing a sustained emondoom, largely
driven by the harvesting of resources from remoig i@gional parts of
the State. It is well and truly time that we, ascammunity,
acknowledged the need to devote an appropriatd Evessources to
those parts of the State which are producing thaltivavhich we in the
city enjoy, but which are chronically under-resadcin terms of
education, health, housing, justice and correcteevices. We can and
must provide the resources that are needed to biteakcycle of

disadvantage that afflicts the first inhabitantsho$ country.



