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The core responsibilities of the legislative andigial branches of
government are well defined and easily recogniBetithere are some
areas in which responsibilities might be thoughtverlap, or even be
contestable. The boundaries of responsibility h@aditionally been
maintained by an ethic of mutual respect. This passesses the
extent to which that ethic continues to adequatebgulate
relationships between the two branches of goverhmed to inform
the propriety of conduct at or near the boundaretgveen the relative
responsibilities of each branch by examining:

» the impact of court proceedings upon the proceadufgparliament
and vice versa,;

» the adjudication and punishment of contempt ofigarént;

* the extent of the parliaments' power to controlqiad officers, and
the extent of the courts' power to control parliataey officers;
and

» the interpretation and invalidation of legislatioy the courts, and
the parliaments' power to legislatively control twairts.

! | am indebted to Dr Jeannine Purdy for her venysierable assistance in the preparation of this
article. However, responsibility for the opiniongeessed, and any errors, is mine alone.
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The Separation of Powers

Systems of government based upon those develop@ékestminster
are relative latecomers to the notion of the sdjmsraf powers. It is
true that the writings of Baron de Montesquieu wigantly

influenced structures of government developed & XBth and 19th
centuries in many countries, including notably theited States of
America and France. However, it was not until téhZcentury that
the separation of powers became entrenched in @iasthrough the
structure adopted for the Constitution of the Comwealth, and the
courts of England and Wales were not formally saear from the
legislative and executive branches of governmenit tims century.
Ironically, it was a misunderstanding of the syst#ngovernment that
existed in 18th century England that had inspirednitdsquieu's

advocacy of the separation of powers.

Perhaps the relative novelty of institutional, appased to a
theoretical, separation of powers, coupled withdbetinuing practice
of vesting responsibility for the executive brarmhgovernment in
members of the legislature has contributed to arede@f popular
cynicism with respect to its reality and efficacliake for example the
following recent exchange, from the televised gatirmock interview

series, between Messrs Clarke and Dawe:

Clarke: The separation of powers is the vital ctusbnal
distinction between the Parliament, the executind the
judiciary.



Dawe: And they're all completely separate?

Clarke: No, they're not. But it's a lovely idea'ist?

Dawe: Terrific idea.

Clarke: Beautiful, beautiful idea.

Dawe: Does it work?

Clarke: No. Not in the estimation of the Parliamearid the
executive ... that's the trouble. That's what we'orking
through?

The tri-partite structure of government gives reethree bi-partite
relationships. This article is only concerned witle relationship
between the legislative and judicial branches ofegoment. Even
then, any attempt to comprehensively assess oryseathat
relationship would require a work of much greateanehsions than
those which have been allotted to this paper. Rathes article will

only address one particular aspect of the relatipndeing the extent
to which the ethic of mutual respect between thgislative and
judicial branches of government continues to regukhe ongoing
relationship between those branches of governmaht@inform the
propriety of conduct at or near the boundaries betwthe relative
responsibilities of each branch.

2 John Clarke & Brian Dawe, 'The new sliding scafeethics. Officially launched this week'
(broadcast 18 June 2015) availahevw.abc.net.au/news/2015-06-18/clarke-and-dawethe-
sliding-scale-of-ethics/6556308




Mutual respect

The basic responsibilities of the legislative andigial branches of
government can be easily described and recogni$edcore function
of the legislative branch is to enact laws anddbee function of the
judicial branch is to enforce those laws and thenmon law of
Australia. However, there are a number of areasg@fernment
activity in which the responsibilities of each bechrmight be thought
to overlap, or even to be contestable. In thosasarthere are legal
structures which define the boundaries of respditgibf each of the
two branches of government with which this artidleconcerned. In
Australia those legal structures are to be foundritten constitutions,
augmented by the common law. By tradition, the focakoperation of
those structures has been facilitated by the réspeaich each of the
legislative and judicial branches has shown forrésponsibilities and
actions of the other, and the mutual desire todastuations in which
one branch might be thought to be trespassing ugoeyen usurping
the legitimate responsibilities of the other. Asi€@hlustice French
observed:
The relationship between the courts and the Peaglnns defined by
Commonwealth and State Constitutions and the comiaen To work
that relationship also requires the respect of dacthe limits of its own
function and the proper functions of the otherefuires courtesy and civil

discourse between the institutions. These are sapgsaspects of any
working relationship however tightly defined by ldw

3 Chief Justice Robert French AC, Paper presentatieaQueensland Supreme Court Seminar,
Brisbane, 4 August 2012, and also published as Adwets and Parliament' (2013) 8ustralian
Law Journal820 (at 830).
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This article will assess the extent to which thteeof mutual respect
continues to effectively regulate relationshipswestn the legislative
and judicial branches of government, using fouasref intersection
between the work of the two branches as the canpas which the

assessment will be painted. Those four areas are:

(@) the impact of court proceedings upon the prdiogs of

Parliament and vice versa;
(b) the adjudication and punishment of contempPafliament;

(c) the extent of the Parliaments' power to cdntrdicial officers,
and the extent of the courts' power to control iparéntary

officers; and

(d) the interpretation and invalidation of legigdat by the courts,

and the Parliaments' power to legislatively cdrttie courts.

Magna Carta

Before turning to those specific areas of inteisacthowever, as this
year is the 800th anniversary of the executionhef first version of
Magna Carta(Great Charter) at Runnymede outside London on 19
June 1215, it would be churlish not to make somatime of the
impact which that document has had upon the relsiip between the
judicial branch and the other branches of governpmwithstanding
that in 1215 there was no legislature, the legistaand executive
functions of government were united in the Kingdathe King
appointed judicial officers at his pleasure. | agwh this topic with
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some trepidation, however, because as Lord Jonaganption
observed earlier this year, so much has been wrétel said about
Magna Cartathat it is impossible to say anything new abouhét is
not mad—and even if one says something mad abptitig quite

likely to have been said before, even quite regéntl

As the Hon James Spigelman AC has pointed out, @epr
appreciation of the significance dfagna Cartarequires the Charter
to be viewed in the context of the previous attesript contain the
feudal powers of the King by invoking historicalnstraints upon the
exercise of those powers said to be drawn frontithe of the Saxon
Kings. It must also appreciate the use to which@harter was put
several hundred years later, particularly by Lomk& for much the
same purpose — namely, an attempt to constrairaltlelute power

of the monarchy.

William 1, known in English history as William th@onqueror but in
French history as Guillaume le Batard, promisedisncoronation in
1066 to restore the laws of Edward the Confessslegitimising the
rule of his own predecessor, Harold. William's sdenry |, executed
a Charter upon his coronation in 1100, in which Iie his father,
promised to restore the law of Edward the Confessmept to the
extent that the law had been properly amended blyawdil, with the

* Lord Sumption, Supreme Court of the United Kingddagna Carta Then and Now' (Address
to the Friends of the British Library, 9 March 2015

® James SpigelmarMagna Cartain its Medieval Context' (Banco Court, Supreme GaiiNew
South Wales, 22 April 2015) 21.



advice of the Council of Barons. This delegitimisied laws passed by
Henry's immediate predecessor, his older brotheiliavd Rufus.
Similarly, when Henry I's grandson, Henry Il, waswned, he
acknowledged 'the concessions and grants and iébedand free
customs' which had been acknowledged by his grémeifathereby
delegitimising the actions of his predecessor, I8tap However,
neither of Henry IlI's sons, Richard | or King Johiormally
acknowledged the concessions made by their father o
great-grandfathét. As Spigelman commented, 'political promises are
like that' and the fact that Henry I's promiseseveot kept 'did not

detract from the creation of a myth of a goldert'gas

It was in that context that, in 1215, the rebelidBarons who had
taken control of London required King John to acklemige the

various constraints upon his feudal powers listethe first version of
the Great Charter as the price for their continigngport for his rule.
At the risk of gross over-simplification, the gealethrust of the
Charter was to require the King to acknowledge lgatvas subject to
the law and custom of the land and could not acnuphim or

caprice.

Almost 400 years later, after his appointment agefClustice of the
Court of Common Pleas in 1606, Sir Edward Coke quagreat
reliance on the Charter for a number of purposesenof which

% Note 5, 3-6.
"Note 5, 5, 6.



would have been contemplated by its authors (saidave included
the Archbishop of Canterbury) or its signatoriesneOof those
purposes was the assertion of the dominance ofcémemon law
courts over the various other courts and tributias competing for
jurisdiction, including most particularly the ecsilastical courts. That
dominance was achieved by the issue of prerogatints by the
common law courts in order to control proceedimgthe other courts
and tribunals. The source of the power to issusdharits was said by
Coke to lie inMagna Carta and the guarantees of due process which

he asserted were to be found within its tefms.

Coke also denied the power of the King to sit auhimate judge or
to construe the statutes, and he asserted thajuatdgs could decide
legal cases. Moreover, as the precursor to thet goadtle for
supremacy between the King and the Parliament whadbwed,
Coke boldly asserted the institutional autonomyhef judicial branch
from the monarch. Indeed, Coke went even furth&adnham's casé
in many Cases, the Common Law doth controll Actdafliament, and
somtimes shall adjudge them to be void: for whei\anof Parliament is
against Common right and reason, or repugnant,mpossible to be

performed, the Common Law will controll it, and adge such Act to be
void.

8 James Spigelman, 'Lions in Conflict: Ellesmereg@aand Coke — The Prerogative Battles' (The
Second Patron's Address, Academy of Law, Sydn&gctdber 2013).
°[1572] Eng R 106; [1610] 8 Co Rep 107(a); 77 ER.63



In Kable'scase'® Justice Dawson suggested that such views did not
survive the revolution of 1688, or at least did satvive for very long
after the revolution, as a result of 'the complateeptance by the
courts that an Act of Parliament is binding upoenthand cannot be
questioned by reference to principles of a moredémmental kind':
However, since those observations were made, pedraguraged by
the invalidation of statutes in countries in whitie legislature's
powers are constrained by a written constitutiond #he subordinacy
of domestic legislation to the treaties to whiclke tbnited Kingdom
acceded in return for membership of the Europeaioityra more
recent decision from that country suggests thaviges expressed by
Coke in Bonham's casean no longer be regarded as herefical.
return to this issue later, but first examine soofethe more
conventional areas in which responsibilities of twurts and the

legislature might be thought to overlap, or everdietestable.

1. The impact of court proceedings upon the proceatgs of
Parliament and vice versa

The cordiality of the relationships between Parkatmand the courts
Is sometimes tested when statements are made wisdake place in
the course of parliamentary proceedings which agkevant to
proceedings before the court. In such circumstanaedeast two
Issues potentially arise. First, can evidence beergiin court of
statements made or documents produced during peiEary

1911996] HCA 24; (1996) 189 CLR 51.

1 Kable v Director of Public Prosecutions (NSY¥996] HCA 24 [13]; (1996) 189 CLR 51, 73-
74.

12 Jackson v Attorney Gener@l005] UKHL 56, [102].



proceedings (the exclusionary principle)? Secomd,what extent
should parliamentary proceedings be modified otaded because of

possible prejudice to pending court proceedingsdtib judicerule)?

The first question concerns the ambit of actionrappately taken by
a court, and the second question concerns the aafbiction
appropriately taken by participants in parliamepfaoceedings.

The Exclusionary Principle

Following the Parliament's victory over the monaiohthe great
constitutional struggles which took place during th7th century in
England, freedom of speech within the course ofligraentary
proceedings was enshrined in Article 9 of B of Rights 1689
which provides:

That the freedom of speech and debates or proggedm Parliament

ought not be impeached or questioned in any courplace out of
Parliament:

All Australian parliaments have equivalent prowisi6’

Consistently with the ethic of mutual respect tackn have referred,

courts have consistently given a wide interpretatim these

131 Will & Mar, Sess 2, ch 2 (spelling and capitalisation modemi

14 Commonwealth of Australia Constitution s #%rliamentary Privileges Act 198Cth) s 16(1);
Imperial Acts Application Act 196NSW) s 6, sch 2Parliament of Queensland Act 200Qld) s

8; Imperial Acts Application Act 1984Qld) s 5, sch 1Constitution Act 1934(SA) s 38;
Constitution Act 1975(Vic) s 19; Imperial Acts Application Act 198QVic) ss 2, 8, sch;
Parliamentary Privileges Act 189WA) s 1; Australian Capital Territory (Self Government) Act
1988 (Cth) s 24;Legislative Assembly (Powers and Privileges) @T) s 6(1); R v Turnbull
(1958) Tas SR 80, 84—see Australian Law Reform Casion, Copyright and the Digital
Economy(13 February 2014) [15.33], note 41; Enid Campldrliamentary Privilegg2003) 10.
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provisions. The freedom conferred is absolute andot defeated by
malice or fraud. The freedom applies to causesctbm arising from
events taking place outside parliamentary procegsdias well as to
causes of action arising from events which tookcelawithin
parliamentary proceedings. The protection appleesnembers and
officers of the Parliament, and also to non-memipandicipating in
parliamentary proceedings. The protection extendany attempt to
use statements or events which occurred in theseafrparliamentary
proceedings for a purpose adverse to any participanthose
proceedings, whether directly or indirectly andotigh whatever
means. As the Privy Council observed:

parties to a litigation, by whomsoever commenceahnot bring into

guestion anything said or done in the House by estyon (whether by

direct evidence, cross-examination, inference bnsssion) that action or
words were inspired by improper motive or were uator misleading®

The protection applies to civil proceedifysand to criminal
proceedings brought against members or former memimd

Parliament’

The breadth of the ambit of the operation of thgsevisions
recognised by the courts has resulted in its ptiotedeing described
as 'the single most important parliamentary prge!é® The breadth of

the protection provided by provisions modelled aticte 9 of the Bill

15 prebble v Television New Zealand I(1995) 1 AC 321, 337.

6 Amann Aviation Pty Ltd v Commonwea(11988) 81 ALR 710.

'R v Turnbull(1958) Tas SR 8(R v Jacksor{1987) 8 NSWLR 116R v Theophanouf2003]
VSCA 78.

18 Joint Committee on Parliamentary Privilege (URjrst Report(30 March 1999) [36] cited in
Enid CampbellParliamentary Privilegg2003) 10.
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of Rights has arguably been expanded even further the
Commonwealth Parliament as a result of its enadtroés 16(3) of
the Parliamentary Privileges Act 1987Cth). That subsection

provides:
(3) In proceedings in any court or tribunal, ihst lawful for evidence to
be tendered or received, questions asked or statenseibmissions or

comments made, concerning proceedings in Parligragntay of, or
for the purpose of:

(@) questioning or relying on the truth, motiveention or good
faith of anything forming part of those proceedings
Parliament;

(b) otherwise questioning or establishing the iiéty, motive,
intention or good faith of any person; or

(c) drawing, or inviting the drawing of, infererscer conclusions
wholly or partly from anything forming part of thes
proceedings in Parliament.

As noted by Professor Enid CampB&lin Prebble v Television New
Zealand the Privy Council expressed the view that thevision is
declaratory of the effects of Article 9 of tials of Rights 168%° A
similar view has been taken in other c&dgdowever, read literally,
par (c) of the provision goes rather further thaa previously decided
cases by prohibiting the drawing of inferences @notusions
irrespective of whether or not they were adversthéoParliament or
any of its members of participants in its procegdirBy contrast, the
conventional view of Article 9 has always been ttheg purpose for

which the evidence of parliamentary proceedingsdduced is critical

¥ Enid CampbellParliamentary Privilegg2003) 93.

2 prebble v Television New Zealand I(1®95) 1 AC 321, 333.

2L Amann Aviation Pty Ltd v Commonwea(it988) 81 ALR 710, 718;awrence v Kattef1996)
141 ALR 447, 481Rann v Olserf2000) 76 SASR 450 [228] - [229].
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to the operation of the provision. If the evidenseadduced for a
purpose which is adverse to the Parliament or amtigpant in the
proceedings before the Parliament, the Article tercontemporary
equivalents prevent the evidence being?fefhe importance of an
adverse purpose to the application of the exclasyorprinciple

explains why evidence of parliamentary debates arplanatory
memoranda relating to legislation is routinely pded to courts,
without objection, when issues arise with respextthie proper
construction of legislation. As was observed Tiheophanous'the

scope and validity of s 16(3) of the Act have yebé determined by
the High Court®?

Professor Campbell has also pointed out that tlsescdealing with
the precise ambit and application of Article 9 lod Bill of Rightsand

the provisions modelled on it are not entirely dstesit** Because the
criterion of exclusion is the imprecise notion ofirpose, some
variation of outcome in individual cases is inebie|a What is,

however, indubitably clear is that the courts hewssistently given a
very broad interpretation and ambit of operatiorthiese provisions,

consistently with the ethic of mutual respect tachH have referred.

22 Church of Scientology of California v Johnson-Srfli$72) 1 QB 522.
%R v Theophanouj2003] VSCA 78, [67].
** Note 19, 90-92.
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The Sub Judice Rule

The sub judicerule is a convention or practice according to \whic
members choose not to speak about current couescdsring
parliamentary debaté3As a convention or rule of practice, it is quite
different in character to the rule which | have adged as the
exclusionary principle, which is a rule of law. i¢, however,
commonly embodied in Standing Orders, such asdhewing order

of the New Zealand House of Representatives:

Matters awaiting or under adjudication in, or s@gsed by an order of,
any New Zealand court may not be referred to in muajion, debate, or
guestion, including a supplementary question, sbpways to the

discretion of the Speaker and to the right of tloei$¢ to legislate on any
matter or to consider delegated legislafidn.

The rationale for the convention has been explaipgdhe Joint

Committee on Parliamentary Privilege of the Unikedgdom:

It is important that a debate, a committee hearing, any other
parliamentary proceeding should not prejudice a tiaal, especially a
criminal trial. But it is not only a question of gudicing a fair trial.
Parliament is in a particularly authoritative psit and its proceedings
attract much publicity. The proper relationshipviesgn Parliament and the
courts requires that the courts should be lefteibayp with their work. No

% |ts origins lie in the House of Commons betweeA4l8nd 1963 when ‘a convention, or self-
denying ordinance' developed whereby matters tleme \ewaiting adjudication in a court of law
would not be referred to in the Commons (Paul Celnaél and Brice DicksorThe House of
Lords: Its Parliamentary and Judicial Rolé£999) 92).
% House of Representatives, Standing Orders of thesél of Representatives (as amended 30 July
2014), Order 115. In determining whether to exertie discretion to allow for a member to speak
on asub judicematter the Speaker must:

(a) [balance] the privilege of freedom of speechailagt the public interest in

maintaining confidence in the judicial resolutidrdisputes, and

(b) [take] into account the constitutional relasbip of mutual respect that exists
between the legislative and judicial branches ofregoment, and the risk of
prejudicing a matter awaiting or under adjudicationany New Zealand court,
including one awaiting sentencing.
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matter how great the pressure at times from intgregips or constituents,
Parliament should not permit itself to appear asl@rnative forum for

canvassing the rights and wrongs of issues beingidered by the judicial
arm of the state on evidence yet to be presentddested. Although the
risk of actual prejudice is greater in a jury trilwould not be right to

remove appeal cases or other cases tried withpuy drom the operation
of the rule. Restrictions on media comment aretéchito not prejudicing
the trial, but Parliament needs to be especiallgfaa it is important

constitutionally, and essential for public confiden that the judiciary
should be seen to be independent of political press Thus, restrictions
on parliamentary debate should sometimes exceedetlan media
comment’

Similar views have been expressed elsewffefée ethic of mutual
respect which underpins theub judicerule was noted by Lord
Neuberger, then Master of the Rolls:

The House of Parliament&ib judicerules are an example of the way in
which Parliament and the courts are concerned garerthat each refrains
from trespassing on the other's province. Theiperapplication ensures
that the rule of law is not undermined and thaitizen's right to fair trial
is not compromisetf

A stark example of the potential for prejudicedgdl proceedings as a
result of statements made in Parliament, and théiansommentary
which very often follows such statements, has bpewvided by

Professor Anthony Bradley QC, who referred to a&cas

. in 1990, when towards the end of the trial okthirishmen suspected
of conspiring to murder the Secretary of StateNorthern Ireland (Tom

27 Joint Committee on Parliamentary Privilege (URiyst Report(30 March 1999) [192].

2 | egislative Assembly of Ontario, 'No. 80: Votesia@Proceedings' (27 October 2008, Sessional
Day 88) cited in Lorne Sossin and Valerie Crystal,Comment on "No Comment": The Sub
Judice Rule and the Accountability of Public Offils in the 21st Century' (2013) 36@alhousie
Law Journal535, 552.

29 Committee on Super-Injunction®keport of the Committee on Super-InjunctioSsiper-
Injunctions, Anonymised Injunctions and Open Jag2611) vi.
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King MP), at which the accused had all remaine@nsjl the Home
Secretary announced in the House that the Governimtended to change
the law on the right to silence; this was followagdonce in the media by
prominent statements from the Northern Ireland &acy and (in his
retirement) Lord Denning, declaring that far toonpauilty men were
acquitted because of the right to silence.

The jury convicted the three accused, and McCans seatenced to 25
years; but the convictions of the three accused set aside because of
these comments on the proposed change in th&law.

Notwithstanding the general acceptance ofsihie judicerule as a rule

of practice supported only by Standing Orders,eghemothing which

a court can do to prevent contravention of the eatien, or to

Impose any sanction for parliamentary commentaryclivhmight

prejudice the fairness of a trial or lead to altbaing aborted. This

was expressly acknowledged in the course of inggiiconcerned with

the impact which 'super injunctions' might have muparliamentary

proceedings’ In that context, a committee chaired by Lord Negbe

observed:

Article 9 of the Bill of Rights 1689 recognises arehshrines a
longstanding privilege of Parliament: freedom oéegh and debate. It is
an absolute privilege and is of the highest camsbihal importance.

Any attempt by the courts to go beyond that comstibhal boundary would
be unconstitutional. No super-injunction, or anfiestcourt order, could
conceivably restrict or prohibit Parliamentary debar proceeding&

% professor Anthony Bradley QC, Written evidence {(1&ember 2011) reproduced in: Joint
Committee on Privacy and Injunctions — Oral anditemi evidence (2012) 55. The case \Rag
McCann(1990) 92 Cr App Rep 239.

31 Super injunctions are injunctions which suppréssldsure or publication of the existence of the
order suppressing disclosure or publication.

32 Committee on Super-InjunctionBeport of the Committee on Super-Injunctions, Ansgd
Injunctions and Open Justi¢2011) vii.
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So, the preservation of the fairness of court prdoeggs from the
adverse consequences of inappropriate parliamerdargmentary

depends upon the maintenance of the ethic of mutspkct.

2. The adjudication and punishment of contempt of
Parliament
The doctrine of the separation of powers implicithe structure of the
Constitution of the Commonwealth of Australia hasd Ito it
repeatedly being held that the determination andishunent of
criminal guilt is an exclusively judicial functiowhich can only be
performed by courts established in accordance thighrequirements
of Chapter Il of the Constitutioff. However, there is an exception to
this principle. That exception comes about becasg® of the
Constitution provides:
The powers, privileges, and immunities of the Seratd the House of
Representatives, and of the members and commifessch House, shall
be such as are declared by the Parliament, aniddectared shall be those

of the Commons House of Parliament of the Unitedgdom, and of its
members and committees, at the establishment & ohemonwealth.

One of the long-established privileges of the Hook€ommons is
the privilege of determining whether a contempttled House has
been committed, and the corresponding privilege imposing
punishment upon contemnors. So, notwithstandingt thiae
determination of criminal guilt and the impositioh punishment are

guintessentially and exclusively characteristic tbk exercise of

3 See, for example)Vaterside Workers' Federation of Australia v J VéxAhder Ltd(1918) 25
CLR 434, 444; [1918] HCA 5@8ylagaming v The QuedA013] HCA 40, [47], [61].
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judicial power, the Commonwealth Parliament, andsimother
Australian Parliament¥, have the power to determine whether any
person is guilty of contempt of the Parliament, @nso, to impose
punishment. Professor Campbell attributes the deweént of the
power of the English Parliament to punish for camgéto its desire
for independence from the Crown, at a time whenjtldges of the

Royal Courts held office at the pleasure of the anon>°

The jurisdiction of the courts to ensure that a @owhich might
result in the loss of a person's rights or libelsy exercised in
accordance with the principles of procedural fasmeias been
recognised for centuries. However, in accordandh wie ethic of
mutual respect to which | have referred, the cohage traditionally
denied any capacity to review the exercise by didPaent of the

power to punish for contempt:

it is for the courts to judge of the existence ither House of Parliament
of a privilege, but, given an undoubted privilegeis for the House to
judge of the occasion and of the manner of its@ser®

So, if a person is committed to prison by a warrastied by the
Parliament and the warrant is on its face condistith a breach of an

acknowledged privilege of the House, the warrantasclusive and

* Note 19, 191n 1.
*> Note 19, 191-192.
% R v Richards; Ex parte Fitzpatrick and Browji®55] HCA 36; (1955) 92 CLR 157, 162.
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the court cannot look behind the warrant at eitiher merits of the

adjudication or the procedure which was folloviéd.

There has been at least one occasion upon whiaespect shown by
the courts to the exercise of Parliament's pow@utash for contempt
has not been reciprocated. In 1689 the House ofn@om resolved
that several judgments of the Court of King's Beimcbases involving
the Serjeant at Arms of the House had violated gheileges of
Parliament. Two former judges of the Court, Sirrera Pemberton
and Sir Thomas Jones were summoned to attend thseHo explain
why they had rejected the argument of the SerjaaAirms to the
effect that the Court had no jurisdiction to trg tbases. After hearing
the former judges, the House resolved that they lva@dched the
privileges of the House and ordered that they Bertanto custody
until Parliament was prorogued. Pemberton and Jaaeh spent

several months in Newgate Pris8in.

As Professor Campbell notes, this is not the onlyasion upon which
judges have been summoned before Parliament tauaicéor their
judgments”® In 1697, Lord Chief Justice Holt and another judfehe
King's Bench, Eyre J, were summoned to appear éef@ House of
Lords where they were questioned about one of tjuglgments.

Further, in 1839, there was a body of opinion ie tHouse of

3" R v Richards; Fitzpatrick and Browrj@&]; The Case of the Sheriff of Middlega840] Eng R
360; 11 AD & E 273; 113 ER 4109.
3 Enid Campbell, 'Judges at the Bar of Parliamd®99) 18Australian Bar Review31, 131.
39
Note 38.
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Commons to the effect that the judges of the Qee@ahch should be
punished by the House for one of their judgmentsweéler, after
debate, it was resolved that punitive measures weteappropriate,
and 1689 appears to have been the last occasionwipich a judge
has been punished by a Parliament for contemptcfwls just as

well).

Although the privilege of Parliament to punish @mnors is long
established, the courts may exercise limited resiefthe exercise of
those powers in certain circumstances. At the Commwealth level,
because particulars of the matters determined tostitote the
contempt offence must, by virtue of s 9 of tRarliamentary
Privileges Act 1981Cth), be set out in the resolution imposing the
penalty and the warrant committing the person, @atamay review a
decision to impose a penalty of imprisonment tcedeine whether
the conduct or action in question was capable ofstiting an
offence’ If a warrant issued by any of the other Australian
parliaments specifies the grounds of commitmentcoart may
determine whether it is sufficient at law to amotmta breach of

privilege;* but that is the extent of the courts' power ofeev

““Namely, under s 4 of thRearliamentary Privileges Act 198Cth) that it 'amounts, or is
intended or likely to amount, to an improper inteeihce with the free exercise by a
House or committee of its authority or functions,vath the free performance by a
member of the member's duties as a memberHease of Representatives Pract{éth
edn) chapter 19.

*1R v Richards; Fitzpatrick and Browii].
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Professor Campbell argues convincingly, to my nahtkast, that it is
time to seriously consider extending the courtpacdy to review the
exercise of a Parliament's power to punish forempt. She points to
the practical inability of a Parliament to impo$e tsame procedural
safeguards and controls which protect persons dachmarges in a
court of law, and to the well-developed expertidetree courts in
reviewing decisions of other tribunals to ensurengliance with the
principles of procedural fairness. She also referarticle 14 of the
International Covenant on Civil and Political Rightvhich provides
that when charged with a criminal offence, 'evegyshall be entitled
to a fair and public hearing by a competent, indelpat and impartial
tribunal established by law' and which further pdeg that '‘everyone
convicted of a crime shall have the right to hievgotion and sentence

being reviewed by a higher tribun#!'.

3. The extent of the Parliament's power to controjudicial
officers and the extent of the court's jurisdictionover
parliamentary officers

In the context of considering Parliament's poweadjudicate upon
alleged contempts of the Parliament, | have alreadied those
historical occasions upon which a Parliament hasl tisose powers to

require judicial officers to explain their decison

Twelve years after Pemberton and Jones were immtsoas a
consequence of their judgment, thet of Settlemendf 1701 (Imp)

42 Note 19, 203-206.
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removed the power of the monarch to dismiss juddgesll.** Instead,
judges' commissions were to stand so long as thene wf good
conduct Quamdiu se bene gessejirdnd the monarch could only
remove a judge from office following an addressrirboth Houses of
Parliament. The power has been exercised spariaglg, only one

judge has been removed in Austréfia.

In Australia at least, care would have to be tateensure that the
manner in which these parliamentary powers areceset did not
interfere with the independent performance of jiaditunctions. As
all Australian courts are part of the system foe #xercise of the
judicial power of the Commonwealth contemplateddhapter Il of
the Constitution, and as independence is an iradletcharacteristic
of the judicial powef? any parliamentary interference with the
independence of a judicial officer would very likelcross

constitutional boundaries.

Professor Campbell refers to the interesting qaestf whether a
judge can be required to attend before a parliaangrdommittee to

give evidence relating to the performance of hisher judicial

“3(12 and 13 Will X 2) Article Ill, clause 7.

**In 1989 Justice Angelo Vasta of the QueenslandeSn@ Court was removed from office. A
small number of judges were removed in colonialeBmbefore the modern constitutional
provisions were fully in force. In more recent tengarliamentary procedures for removal have
been initiated on a number of occasions and invaifestances removal has been debated in
Parliament but not carried (Honourable John P Hamil'Judicial Independence and Impartiality:
Old Principles, New Developments' (13th South Radifidicial Conference Apia, Samoa, 28 June
to 2 July 1999); Gareth Griffith, 'Removal of JudlcOfficers: An Update' (NSW Parliamentary
Library Research services e-brief, 9/2012, April20

“5 Forge v Australian Securities and Investments Casion (2006) 228 CLR 45 [78]; [2006]
HCA 44.
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functions?® As she notes, at the Commonwealth level it caargaed
that the separation of powers implicit in the Cdosbn of the
Commonwealth prevents either House of Parliamearhfexercising
the powers conferred by s 49 of the Constitutiomterfere with the
judicial powers of the Commonwealth, which are tiwy Constitution,
reserved to the courts created in accordance vhtpter Ill. On the
other hand, as Professor Campbell notes, it milglot lze argued that
such a limitation upon the investigatory power bé tHouses of
Parliament might not be consistent with the powé¢he Parliament to

remove judges from office pursuant to s 72 of tbhasitution.

It seems to me that the more likely reason for @ticas exercise of
parliamentary powers with respect to judicial adfie would be found
in the ethic of mutual respect to which | have mef@, rather than fear

of constitutional transgression.

There are also occasions upon which the convemee iarises —
namely, the issue of the extent to which the cocats interfere with
the actions of members and officers of Parliame@enerally

speaking, any action by a court which would impadeember or
officer of a Parliament in the discharge of hishar duties would
constitute a contempt of the Parliament. So, fangxe, a member of
Parliament cannot be lawfully required to attendirtat a time at
which the Parliament is sitting, as any such resgmnent would prevent
that member from attending to parliamentary duties.

6 Note 38, 143-144.
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Given the breadth of the privileges of Parliamemid the
corresponding breadth of the constraint upon theeps of the court
to take any action which could interfere with theorkings of
Parliament, it is perhaps surprising that on twecené occasions in
Western Australia questions have arisen before sri® avhether the
court should take such an actionRae Parliamentary Inspector of the
Corruption and Crime Commission; Ex parte Corruptiand Crime
Commissiori’ the Corruption and Crime Commission of Western
Australia sought an injunctioex parte to restrain the Parliamentary
Inspector of the Commission from presenting a repor the
Parliament. The relevant Act constituted the Ingmean officer of the
Parliament, with responsibility for assisting arsimag Committee of
the Parliament in the performance of its functiokifhough it was not
necessary, in the context of an urgertparteinjunction, to form a
concluded view on the question, | expressed a sernpus doubt as to
whether a claim of that kind was justiciable gitkat the relief sought
would prevent an officer of the Parliament fromathigrging his duty
to the Parliament. In the result, | refused theuncjion on other

grounds.

More recently, inA v Corruption and Crime Commissiotiérthe
Court of Appeal of Western Australia upheld a decido dismiss a

claim for an injunction to restrain the Corrupticend Crime

“712008] WASC 305.
“8[2013] WASCA 288.
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Commissioner from publishing video recordings oéme which took
place in the custodial area of a police statiord amich had been
tendered in evidence in a public hearing of the @asion. When |
published the reasons of the Court of Appeal, celuios the appellant
sought orders which would have the effect of stgyire decision, and
preventing publication of the video recordings,ilusm application for
special leave to appeal had been made to the Hugint. CCounsel for
the Commission pointed out that such orders woeldulile because
later that day the Commission proposed to predsnteport to the
Parliament, and the report included the video @hogs, the subject of
the proceedings before the Court. Counsel advisedCourt that it
was the invariable practice of the Parliament tonadiately publish
reports presented to it by the Commission unleBseaiding Officer
made an order to the contrary. In that context,nsel for the
appellant questioned whether the Court would esitedn application
for an order restraining the Commission from présgnits report to
the Parliament. | expressed the strong tentatew ¥hat such an order
would be outside the jurisdiction of the Court arfdmnade, would
very likely constitute a contempt of Parliament. thre result, no

application for an order of that kind was made.

In summary, although questions do arise from timetitne with
respect to the capacity of the Parliament and thets to interfere
with the proceedings of the other, those occasamasare. When such

occasions do arise, the relevant entity generaibcgeds with great
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care to avoid any interference with the workings tbé other,

consistently with the ethic of mutual respect.

4. The interpretation and invalidation of legislaton by the

courts, and the Parliament's power to legislativelycontrol

the courts
As | have already noted, the essence of the judwrections lies in
the administration and enforcement of laws pasgethé Parliament
and of the common law of Australia. In order tofpem that function,
it is, of course, necessary for the courts to prrand construe laws
passed by the parliaments of Australia. It canreodbnied that this
gives the courts the capacity to affect the opemasind effect of the
laws passed by those parliaments. However, conslistavith the
ethic of respect, it is well established that tienpry obligation of a
court construing a statute is to give effect to thention of the
Parliament to be ascertained from the words usdtidoyarliament in

the statute.

In countries with a written constitution, the caurjurisdiction to
enforce the constitution includes the jurisdicttordetermine whether
a particular law falls within the scope of the Hgtive power
conferred upon the enacting Parliament by the datish. So in
Australia and other countries with written congidaos, it is
commonplace for courts invested with the relevamtsgiction to
determine whether laws passed by a Parliament ai@ or invalid.

Further, as | have noted, even in a country withautwritten
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constitution, such as the United Kingdom, the ipooation of treaty
obligations into the domestic law of the countryn agive rise to
justiciable issues as to whether a particular laus fto comply with
those obligations, in which event it is ineffective

These powers stand in stark contrast to the obisengamade by Lord
Coke in Bonham's casewhich were thought to contravene the
supremacy of Parliament. However, the echoeBartham's casare
clearly apparent in a relatively recent judgment.ofd Steyn, sitting

in the House of Lord¥ He observed:

... the European Convention on Human Rights as imratpd into our
law by the Human Rights Act, 1998, created a neyallerder. One must
not assimilate the ECHR with multilateral treatadsthe traditional type.
Instead it is a legal order in which the United ¢dom assumes
obligations to protect fundamental rights, notefation to other states, but
towards all individuals within its jurisdiction. ®hclassic account given by
Dicey of the doctrine of the supremacy of Parliatmpaore and absolute as
it was, can now be seen to be out of place in thdeam United Kingdom.
Nevertheless, the supremacy of Parliament istegllyeneralprinciple of
our constitution. It is a construct of the commaw. The judges created
this principle. If that is so, it is not unthinkabihat circumstances could
arise where the courts may have to qualify a pplecestablished on a
different hypothesis of constitutionalism. In extepal circumstances
involving an attempt to abolish judicial review thie ordinary role of the
courts, the Appellate Committee of the House ofdsoor a new Supreme
Court may have to consider whether this is a ctutginal fundamental
which even a sovereign Parliament acting at theestebf a complaisant
House of Commons cannot abolSh.

%9 Jackson v The Attorney Genefab05] UKHL 56.
% Jackson v The Attorney Genef02].
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However, other members of the House of Lordslackson's case
expressly affirmed the continuing validity of theoatkine of the
supremacy of Parliament, and there has been ncestigg that the
‘exceptional circumstances' to which Lord Steyremeid have arisen
and justify the conclusion that a particular laveeaded the powers of

the Parliament.

In addition to the constraints upon legislative pownposed under a
written constitution, it is not uncommon for panhants to legislate
that a particular manner and form must be followetbre legislation
of a particular kind can be validly passed. Commdahbse provisions
take the form of a prohibition upon the presentatib a Bill for royal
assent unless they have been passed by a spegdrédmentary
majority, or approved by a majority of electorsimgtat a referendum.
When questions arise as to whether those provisap@y to a
particular Bill, or whether their terms have beemplied with, it now
seems generally accepted that those questionsecdetermined by a

court.

However, there have been differences of judiciainiop on the
guestion of whether a court can or should intervéeéore the
legislative process has run its full course. Thgesaon this question
are conveniently collected by Professor CampbelPanliamentary

Privilege® In Cormack v Cop& members of the High Court

>L Note 19, 113-118.
°2(1974) 131 CLR 432; [1974] HCA 28.
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expressed differing views on the question of whethe Court should
entertain the issues prior to the legislative pssdeaving run its full

course.

In Marquet v Attorney-General (WA)the Clerk of the Parliaments of
Western Australia sought declarations as to whethesuld be lawful
for him to present two Bills for the Governor'sess having regard to
s 13 of theElectoral Distribution Act 194TWA) which relevantly
provided that:
It shall not be lawful to present to the Governor IHer Majesty's assent
any Bill to amend this Act, unless the second dmdl treadings of such
Bill shall have been passed with the concurrena@nadbsolute majority of

the whole number of the members for the time ba&hghe Legislative
Council and the Legislative Assembly respectively.

The proceedings were commenced before the Billdokad presented
to the Governor. All parties and the siici curiag® wanted an
authoritative judicial ruling on the legal issues/alved before the
Bills were presented for royal assent. The Cowhsttuted by five
judges, nevertheless gave express consideratidhet@xtent of its
jurisdiction, and concluded that the Court hadsgiction to grant
relief prior to presentation of the Bills for royatsent, and that it was
appropriate for the Court to grant such relief aoddeclare that it

would be unlawful for the Bills to be presentedie Governor.

*3(2002) 26 WAR 21; [2002] WASCA 277.
> Who | represented.
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When the case went on appeal to the High Courtnathbers of the
Court other than Kirby J expressly reserved thesifon on the topic
of justiciability, noting that no party or tremici contested the Court's
jurisdiction?® Kirby J entertained 'no doubt' as to the justitigbof
the proceedings and similarly had 'no doubt' thatais proper for the
Full Court to exercise its power to decide the essrought before the

Court and to provide declaratory rel&f.

In summary, despite Lord Steyn's observatiodaokson's casehe

courts have consistently adhered to the doctrinth@fsupremacy of
Parliament for hundreds of years, consistently witindamental
concepts of democracy and the ethic of respect hachwl have

referred. The exercise of jurisdiction to determiieether a particular
law is within the powers conferred upon the relévagislature by a
written constitution, or complies with manner inrrfo provisions
previously enacted by a legislature is not incdesiswith that ethic,
but rather provides a mechanism for ensuring thatcbnstitution and

other laws of Parliament are respected and erdorce

However, when one comes to address the convense issnamely,
the extent to which parliaments should legislagiveterfere with the
independent functioning of the courts, some recam@nts raise a

guestion as to the degree to which it could be Haad parliaments

%5 Attorney-General (WA) v Marquétl7 CLR 545; [2003] HCA 67, [8].
%6 Attorney-General (WA) v Marqueder Kirby J at [110].
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respect the 'proper functions' of the courts, gsowesed by Chief

Justice French.

Although the essential role of the legislature ¢ @nact laws,
traditionally and consistently with the notion eidependence of the
courts, the courts have been empowered to pronaulgabsidiary
legislation in the form of court rules to contraluct procedure. About
two years ago, after consulting widely with variopsople and
organisations within the legal professirthe judges of the Supreme
Court of Western Australia resolved to simplify anmbdernise the
procedure for applications for judicial review ofinainistrative
decisions, in line with changes made in other coalga Australian
jurisdictions. Amended Rules of Court were promtédaby the
judges>® They included a provision specifically relatingtte power
of the Court to order that a decision-maker whasgsibn was subject

to review by the Court provide reasons for thaisien >

There was nothing radical or novel about includsugh a provision
within the amended rules. There is no doubt thatGburt has always
had power to order parties to legal proceedingsprtavide any
information necessary to enable the Court to deternthose

proceedings. As Justice Heydon specifically obskimerelation to a

" See for example, Wayne Martin, ‘Judicial ReviewAafministrative Decisions in Western
Australia — Procedural Reform' (Law Summer Schddl2 University Club of WA, 24 February
2012).

8 Supreme Court Amendment Rules (2qV@H).

9 Order 56, rule 2(5) as enacted®ypreme Court Amendment Rules (2qQV@)).
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decision-maker being required to provide reasonghfe purposes of
court proceedings:
A decision-maker can be compelled to produce doatsneevealing the
reasons for a given decision, whether by a subpadewcas tecum or a
notice to produce. That decision-maker can be cdetpe by
interrogatories to reveal those reasons in writemgl by a subpoena ad
testificandum to reveal those reasons in the wsties®°
The amended Western Australian rules adopted thee sgpproach
with respect to the provision of reasons for decisiwhich had been
challenged in court as the New South Wales proeeguomulgated

by the Supreme Court of New South Wales some 16 \slier®

The Joint Standing Committee on Delegated Legslatixpressed the
tentative view that the Court had exceeded its pswed trespassed
into the province of the Parliament by, in effecgquiring all
decision-makers to provide reasons for their densi Each of
Parliamentary Counsel and the Court rejected tlaw/\as the rules
only applied to proceedings before the C8tids such it was merely
an express enunciation of the Court's long-estadatigoower to order
any party to proceedings before the Court to pmwigformation
where that information was necessary to enabledétermination of

the proceedings according to law. NeverthelessCibramittee chose

0 Minister for Home Affairs of the Commonwealth vtef2012] HCA 28, [95].

1 Supreme Court (NSW), Common Law Division — Admiirdive Law List Practice Note No
119 (2 May 2001); Supreme Court (NSW), Common Laiwidibn — Administrative Law List
Practice Note No 3 (16 July 2007) (current).

62 Joint Standing Committee on Delegated LegislatReport 66 — Supreme Court Amendment
Rules 2013October 2013) (Appendix 3, 4).
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to act upon contrary legal advieand recommended that the rules be

disallowed®

It is of some significance that the Committee didl seek independent
legal advice on the issue, but instead chose tp wpbn advice
provided by the executive governméhtwhich, of course, had a
vested interest in the subject matter of the rudesthe party most
commonly defending applications for judicial revietvadministrative
decisions. In its report, the Committee considetet it was more
appropriate for the Parliament rather than the Cmudetermine the
validly of the rules as this accorded with therpiple that no-one
should be a judge in their own cau$elt was not apparent what
weight the Committee gave to the fact that the Cawas merely
specifying procedures which would facilitate thetjaisposition of
cases before the Court, with a view to providingnss and justice to

all parties.

The effect of the disallowance of the rules hasnbaseliorated to
some extent. The rules were re-made without theigiom which had
attracted the ire of the Committee, and no objeciias taken to that
version of the rule¥ and the Court can continue to rely upon its

general case management powers to order the mowsireasons by

8 Which | disagreed with in a detailed written ravief that advice which was provided to the
Committee for its consideration (Note 62, Appengiix

% Note 62.

® Which | disagreed with in a detailed written ravief that advice which was provided to the
Committee for its consideration (Note 62, Appert)ix

% Note 62, 13.

7 Supreme Court Amendment Rules (No 3) Z0UA8).
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a decision-maker in an appropriate case. Howewemy view this
incident was a significant departure from the etbfianutual respect

between the parliamentary and judicial branchegogérnment.

Another area of tension in the relationships betwtee Parliament
and the courts arises from the increasing enthusiasa number of
Australian jurisdictions for legislation which sifjonantly restricts the
discretion available to courts at the time of sec#d® usually by
requiring that a particular mandatory minimum tesfimprisonment
be imposed. The obligation of a court to impose@tence which is
appropriate to the circumstances of the offencethadctircumstances
of the offender is a long-standing characteristic tioe judicial
function. The imposition of a mandatory minimumspn term limits
the courts' capacity to perform that function. ffeet, a mandatory
minimum prison term can result in the Parliamentedsining the
sentence which will be imposed, at least in thosges in which a
court's sentence, having regard to the circumssaotthe offence and
of the offender, would have been less than the atamng term

prescribed by the Parliament.

Despite Parliament's curtailment of the discretisrio the punishment
to impose, all seven members of the High Court hie&d statutory
prescription of mandatory minimum term of imprisamwhfor serious

crimes did not involve any usurpation of the judigower which was

% | enny Roth,Mandatory Sentencing Law®SW Parliamentary Library Research services e-
brief, 1/2014, January 2014); Law Council of Aub&aPolicy Discussion Paper on Mandatory
Sentencing (May 2014) Attachment A.
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reposed by Chapter Il of the Constitution exclesjvin the court§?
This was even though the 'punishment of criminalt'ghas been

described as 'exclusively judicial in character'.

It may be that inMagaming the High Court has conceded that the
constitutional restriction on parliamentary intartien in the
sentencing process is set at a bare minimum: sg & a court
iImposes the sentence, Parliament can deprive iamyf role in
determining what that sentence should b my respectful view,
this position can be characterised as judicial réelee to the
sovereignty of Parliament, rather than as an exaroplthe ethic of
mutual respect. The ethic of mutual respect woelkllt in greater
parliamentary restraint in the exercise of the diegive power to
restrict judicial discretion by requiring courts tmpose mandatory

minimum sentences.

Conclusion
This analysis of four areas of intersection betwt®ngovernmental
functions exercised by the Parliament and the sosuiggests that,

while there may on occasion be departures fromethe of mutual

% Magaming v The QueeiThe other member of the Court, Gageler J, didcoosider that a law
which imposed a mandatory minimum sentence uporofédinders convicted of a particular
offence would contravene any constitutional prifeiplowever, in his minority view, a law which
empowered an official (the Director of Public Pragions) to decide whether to charge some
members of a class of offenders with an offencectwtdid not have a mandatory minimum
penalty, and to charge other offenders within g&he class with an offence which did carry a
mandatory penalty impermissibly transferred powdéh wespect to the imposition of sentence
from the judiciary to the executive.

0 Chu Kheng Lim v Minister for Immigratiqii992) 176 CLR 1, 27; [1992] HCA 64.

" Magaming v The Qued@7].
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respect, in the main it continues to have a sigaifi bearing upon the
actions of each branch of government. However tgrgarliamentary
intervention in the exercise of the courts' disoretto impose a
sentence appropriate to the circumstances of tfemad and of the
offender is concerning for a number of reasGramd may prove to be

a contemporary tendency towards the erosion oftihis.

2 See, for example, Hon Justice Stephen Rothman'Biylial Justice, Mandatory Sentencing and
the Rule of Law' (Keynote Address, Legal Aid Consios Conference, 2 July 2014); Desmond
Manderson and Naomi Sharp, 'Mandatory Sentences thed Constitution: Discretion,
Responsibility, and Judicial Process' (2000)S32iney Law Revied85; Nicholas Cowdrey AM
QC 'Mandatory sentencing' (Sydney Law School, Bigtished Speakers Program, 15 May 2014);
Lenny Roth,Mandatory Sentencing LawBlSW Parliamentary Research Service e-brief 1/2014,
January 2014).
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