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THE ASSOCIATE:   In the Supreme Court of Western Australia, 
Court of Appeal, Marsh and another v Baxter, CACV 6 7 of 
2014.   
 
McCUSKER, MR:   Just before my learned friend resumes, your 
Honour Justice Murphy asked for a copy of the 
decertification letter.  I’ve got copies, and I can  hand 
them up now.  My learned friend’s happy for me to d o that.  
Thank you, your Honours.   
 
NEWNES JA:   Thank you. 
 
MURPHY JA:   Thanks.   
 
McLURE P:   Ms Cahill.   
 
CAHILL, MS:   If it please the court, before I resume my 
submissions, just reporting in with the results of my 
overnight homework.  There was some follow-up findi ngs in 
the course of the exchange, and particularly with P resident 
McLure, that I was going to identify from the trial  judge’s 
reasons.   
 
McLURE P:   Yes. 
 
CAHILL, MS:   The first was in relation to how identifiable 
canola was on the appellant’s property.  The refere nces 
there are at 669 and 738.  669 is at blue appeal bo ok page 
134, and in the middle of the paragraph the court w ill pick 
up the sentence that says: 
 

These volunteer plants were readily identifiable si nce 
canola was not otherwise grown on Eagle Rest.   

 
And then at 738 it’s to be inferred about the 
identifiability of the canola from the general conc lusion 
about the ability to pull those volunteers out.  I also 
- - -  
 
MURPHY JA:   I think there are also findings at 534 and 
687.   
 
CAHILL, MS:   Yes.  Yes.   
 
MURPHY JA:   Yes.   
 
CAHILL, MS:   Thank you, your Honour.  The next fact was in 
relation to the ability to clean any seed product o n the 
appellant’s farm – to clean it of canola seed – and  the two 



VSH  SC/APP/PE/CACV 67/2014 
  

24/3/15   116 
10.29 CAHILL, MS   

paragraph references are 639 and 640 – 640 and 639.   In 
relation to - - -  
 
McLURE P:   So that’s just a statement of the evidence, is 
it?   
 
CAHILL, MS:   The – at 639 and 640.  
 
McLURE P:   Yes.  Normally a finding is identified as a 
finding, but did the trial judge just accept all of  the 
expert evidence, did he?   
 
CAHILL, MS:   Well, he says specifically at the last 
sentence at 640 - - -  
 
McLURE P:   Because it’s agreed.  
 
CAHILL, MS:   - - - “I accept this evidence.”  
 
McLURE P:   Okay.   
 
CAHILL, MS:   In relation to the wheat crop and its alleged 
contamination, the court will remember that exchang e I had 
with President McLure about whether there was any f inding 
about seeds being in the wheat crop.  At 125 and 69 3 the 
court will see there – first of all, going to 125, there 
were the three cut plants, and nothing suggests, if  one 
goes over the page at BAB30, that sentence, it says :   
 

Nothing suggests that the three cut plants could no t 
have been physically collected and removed before s eeds 
from their seed pods scattered.   

 
And that didn’t happen until April 2011.  And then when we 
got to 693, at blue appeal book page 139, it’s clea rer 
there:   
 

No evidentiary suggestion that the seeds from any G M 
canola swath that reached paddock 11 reached the wh eat 
crop, or had germinated in that paddock to produce a 
volunteer.   

 
McLURE P:   Before it was harvested.   
 
CAHILL, MS:   Yes.  So - - -  
 
McLURE P:   And I assume harvested at the – what, in the 
2010 - - -  
 
CAHILL, MS:   Because this was at harvest season, of 
course.  
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McLURE P:   Yes.  
 
CAHILL, MS:   Yes.  
 
McLURE P:   So that the wheat would have been harvested 
around the same time.  
 
CAHILL, MS:   Without any - - -  
 
McLURE P:   Yes.  Without - - -  
 
CAHILL, MS:   - - - seed.  
 
McLURE P:   Yes.  
 
CAHILL, MS:   Now, the last factual matter was in relation 
to the biological significance – more pertinently f or my 
purposes, the biological insignificance of a canola  – a GM 
canola swath versus a conventional canola swath, ly ing on 
the ground before it sets seed, and I think I will 
acknowledge that what I put to her Honour President  McLure 
yesterday probably went further than the finding, w hich 
appears at 184, which is a recitation of the eviden ce of 
Professor Van Acker about – and that’s – and then g oes on 
to be discussed in 185 and 186 – but it’s this exch ange 
during the course of cross-examination about an abs ence of 
biological significance of the GM canola plant.  Ab sent its 
ability to, in effect, cross-pollinate through its seed 
with an acceptable recipient of that gene.   
 
McLURE P:   Which was never in an issue, was it, because 
there was no suggestion of genetic transfer, so the  fact it 
could do it before or after the seed really didn’t go to an 
issue at trial.  
 
CAHILL, MS:   Yes.  So the point of that cross-examination 
passage, though, that’s extracted at 184, is to ide ntify 
the lack of – I used the expression in cross-examin ation – 
biological significance of the plant, in and of its elf, 
without the seed.  Can I then proceed to where I wa s 
yesterday, if the court pleases, before the adjourn ment for 
the day, with the NASAA standards.   
 
 Can I just recap.  The point I was endeavouring to  
make before we broke last night was that the archit ecture, 
or objective of these standards, is when one consid ers it 
in overview, a principle to provide for and regulat e a 
principled method of agricultural practice that doe s two 
things.  First of all, and primarily, it focuses on  what an 
operator engaged in this practice of organic farmin g must 
and must not do in order to adhere to this method.   
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 The secondary focus is on the product that is prod uced 
as a consequence of pursuing this agricultural prac tice of 
organic farming, and that focus is to render the pr oduct 
that is labelled for sale as certified organic, to be as 
free as possible from substances that are not to be  – not 
permitted to be used in the system of organic farmi ng.  
This has two aspects - - -  
 
McLURE P:   I don’t know that that’s a fair statement of 
the standard either, because it expressly states th at 
there’s zero tolerance for a number of matters – fo r a 
number of - - -  
 
CAHILL, MS:   Chemicals - - -  
 
McLURE P:   - - - inputs or whatever, but it’s not true to 
say that there’s a sort of a de minimis level for 
everything.  In some cases there’s zero tolerance a nd the 
standard makes it clear.  
 
CAHILL, MS:   For chemicals.  
 
McLURE P:   Well, I wouldn’t have thought that it was.  It 
just says where there’s no ML – where there’s no ma ximum 
limit - - -  
 
CAHILL, MS:   It’s a heavy metals and pesticides, your 
Honour, in chemicals - - -  
 
McLURE P:   No, the definition of maximum limit, where 
there’s no specified limit for a particular, and yo u say 
that’s just chemicals.  
 
CAHILL, MS:   Well, the – certainly the zero tolerance 
relates to chemicals.   
 
McLURE P:   Right.   
 
CAHILL, MS:   Not to GM.   
 
McLURE P:   Well, anyway - - -  
 
CAHILL, MS:   Can I develop that, your Honour, for the 
reasons and the court, when we go to, in particular , 
sections 3.1 and 3.2.  3.1 dealing with contaminati on 
generally.  That topic in section 3.2 dealing with GMO 
generally.  What one sees is this architecture:  fi rst of 
all, the focus on the operator, primarily what he o r she 
does or doesn’t do – may or may not do.   
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 And secondly, to reduce, as far as possible, the r isk 
of contamination, one finds the elucidation of this  concept 
at the outset of section 3.1, recognising that in t he 
environment in which organic agriculture is practis ed, 
there is an inevitable impossibility of ensuring th at there 
is no contaminant – guaranteeing no contaminant in any 
product labelled and marketed for sale as certified  
organic.   
 
 So it requires then the standard – the operator to  do 
two things in order to minimise that risk of contam ination 
of product.  One is to do all that’s within their c ontrol 
to reduce the risk of contamination.  The second is  to 
require decertification of product where there is k nown and 
demonstrated contamination of the product.  Those a re the 
two things.  But what the standards do not extend t o is 
requiring a guarantee that there is no substance – 
prohibited substance – or substance incompatible wi th 
organic agricultural practices, present within the system – 
if one wants to use that sort of language – on the land, 
for reasons outside the control of the operator.  I n other 
words - - -  
 
McLURE P:   Are you going to refer to particular 
paragraphs?   
 
CAHILL, MS:   Yes.  
 
McLURE P:   I’ve read the standards.  I have to say, I 
didn’t immediately draw those - - -  
 
CAHILL, MS:   Yes.  
 
McLURE P:   - - - conclusions, so I think you’re going to 
have to - - -  
 
CAHILL, MS:   Yes.  
 
McLURE P:   - - - identify specifically these clauses that 
you rely on.  
 
CAHILL, MS:   That’s my intention directly, your Honour.  
If it please the court, this is what I’m doing here , is 
setting out the overview of what we say the standar d says.  
Can I just bring that to this conclusion in overvie w.  What 
the standards do not do is provide for zero toleran ce, in 
the sense that it has been articulated by the appel lants in 
this case, and in the sense that it was sought to b e 
applied by NASAA, pursuant to 3.2.9.   
 



VSH  SC/APP/PE/CACV 67/2014 
  

24/3/15   120 
10.29 CAHILL, MS   

 Zero tolerance in the sense that the mere and 
accidental presence of a substance prohibited in th e 
pursuit of organic agricultural practice is not per mitted.  
Can I come - - -  
 
McLURE P:   That just can’t be right.  What does it matter 
whether it’s – it’s on – let’s take something that’ s 
uncontroversial.  Chemicals.  What does it matter h ow it 
got there, if what you’re doing is certifying to co nsumers 
that it’s organic?  That’s what I don’t understand.   
 
CAHILL, MS:   It’s because what organic means is 
fundamentally and foremost that it’s a method of 
production.  So it adheres to certain principles th at, for 
example, value social justice.  They value - - -  
 
McLURE P:   Right.  You referred to that as – before, but 
the whole focus of the standard is the use of natur al 
products in the soil and in the system.  So you hav e a 
system that begins with the soil and ends with the product 
at the consumers, and what’s concerned – as I read this – 
is concerned to achieve, is a product that has thes e 
characteristics.  And if you don’t have those 
characteristics you lose your certification.  Now, if 
that’s the case, whether it got there deliberately via the 
operator, or accidentally by someone, for example, spraying 
the crop, what does it matter?   
 
CAHILL, MS:   It matters because, with respect, your 
Honour, we disagree with your characterisation of w hat the 
point of the standards are, and what the point - - -  
 
McLURE P:   Well, that’s probably really fundamental - - -  
 
CAHILL, MS:   Yes.  
 
McLURE P:   If it’s as I put it, then there was no relevant 
distinction between the manner in which the contami nation 
occurred.  This isn’t a contract for which you’re 
responsible for outcomes and you’re liable for dama ges if 
there’s a breach.  This is achieving an objective s tandard 
so that consumers will know, with certainty, that t here’s 
been no departure from a process of growing food.  Now, 
that’s as I read it.  If that’s wrong, I understand  your 
point.  
 
CAHILL, MS:   So if we go directly to the provisions, and 
- - -  
 
MURPHY JA:   Are you going to take us to the contract, or 
the standards?   
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CAHILL, MS:   The standards initially.  
 
MURPHY JA:   Because I think at some point we have to get 
back to the contract.   
 
CAHILL, MS:   All right.  Can I – if I can just - - -  
 
MURPHY JA:   Yes, I don’t mean to deflect you, but - - -  
 
CAHILL, MS:   - - - direct the court initially to the 
standards because, of course, it’s 3.2.9 that is re lied 
upon as the standard that’s relied upon for the bas is for 
decertification.  Now, page 1750, volume 4 of the g reen 
appeal books, there’s two important provisions whic h we say 
must be read together.  Section 3.1 and section 3.2 .  
Section 3.1 is important because it deals with the issue of 
contamination generally.  And the general principle s which 
explain the architecture are explicit in the second  
paragraph: 
 

That the standard cannot guarantee that produce 
certified as organic will be completely free of 
residues. 

 
 And it then goes on in the next paragraph to expla in 
how the introduction of contaminants can occur.  I say, in 
my words, despite best endeavours.  It then goes on  to say: 
 

However, this standard aims to produce the necessar y 
safeguards to ensure the lowest practicable risk of  
residues.   

 
Now, under the recommendations, importantly, one wi ll see 
in the fourth paragraph:   
 

Contamination that results from circumstances beyon d 
the control of the operation does not necessarily a lter 
the organic status of the operation.   

 
That, we say, is key because it’s a clue to this po int we 
make, that what these standards are telling a consu mer is 
that this product has been produced according to a method 
of agricultural practice.   
 
 The operator has adhered to certain specific ways of 
producing a product that value the environment, emp hasise 
the benefit of the use of renewable resources, natu ral 
windbreaks.  Animal welfare is a particular emphasi s.  
People who buy organic can have the comfort and cer tainty 
that it has been produced in this way.  Second - - -  
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MURPHY JA:   Well the word “organic” is defined as just a 
labelling term.  That’s on page 1737.  
 
CAHILL, MS:   Yes.   
 
MURPHY JA:   Produced in accordance with the - - -  
 
CAHILL, MS:   Exactly.  
 
MURPHY JA:   NASAA standard.   
 
CAHILL, MS:   Exactly.  Produced in accordance with the 
standard.  So the emphasis is upon the way in which  it is 
produced, and what the standards are primarily, are  talking 
about this method of production;  what the operator  may do 
and may not do.  Now, when we come to section 1 – t he 
standards, and 3.1.6 – which I think is where your Honour 
President McLure may have been focusing on the word  zero 
tolerance.  
 
McLURE P:   No.  I actually got it from the definition of 
minimum limit.  
 
CAHILL, MS:   Yes.  
 
McLURE P:   And it says where there’s no minimum limit, 
then there’s a zero tolerance.  
 
CAHILL, MS:   Yes.  Now - - -  
 
McLURE P:   And this relates to chemicals, I would have – 
when I read 3.1, I thought it’s referring to chemic als.  
 
CAHILL, MS:   Yes.   
 
McLURE P:   Yes.  
 
CAHILL, MS:   That’s right.  And chemicals - - -  
 
McLURE P:   Well, chemicals that are used in conventional 
farming.  
 
CAHILL, MS:   So chemicals, of course, are qualitatively 
quite a different thing from GM canola.  Chemicals are 
things that are commonly understood as having safe limits, 
and times at which they can be applied and times th at they 
can’t within a period of harvesting.  The evidence before 
the trial judge, and which he found, was that canol a was – 
RR canola was legal and it was safe.  It’s a food.  It’s 
not a chemical.  It’s not an input.  It’s a food.  And it’s 
a safe legal food.   
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 So there’s no apples and apples comparison between  the 
contamination that might be caused by a chemical, a nd zero 
tolerance for that, with something that is a safe l egal 
food that is present on a paddock.  Now, importantl y - - -  
 
McLURE P:   Why do they make express provision for 
genetically modified organisms in all of the standa rds 
then, if it’s safe and legal and it’s not like a ch emical 
and what are we talking about GMO for.  Can you jus t tell 
me, as a matter of principle, why all of the standa rds have 
this prohibition on GMO?   
 
CAHILL, MS:   In the product.  
 
McLURE P:   Well - - -  
 
CAHILL, MS:   And the use of it.  
 
McLURE P:   You might – if that’s not the construction 
that’s favoured – it doesn’t say product.  It says in the 
system.   
 
CAHILL, MS:   Yes.  
 
McLURE P:   So you’re putting a submission that says this 
is – there is no justifiable reason to treat GMO th an any 
different way – than any other natural product, and  yet, of 
course, that’s directly inconsistent with the stand ards.  
 
CAHILL, MS:   Your Honour, my submission here is directed 
towards the proper construction of 3.2.9.  
 
McLURE P:   No, but you’re making your decisions by 
reference to value judgments, and the value judgmen ts are 
contested.  That’s the point I was trying to put to  you 
yesterday.  
 
CAHILL, MS:   So if your Honour President McLure is putting 
this to me, as I understood the question was this:  why is 
GMO treated in the way in which it is in these stan dards?  
The first question - - -  
 
McLURE P:   Well, that’s the sort of dog whistle submission 
that you’re making.  This is lawful.  This has no r isk 
- - -  
 
CAHILL, MS:   That’s a finding.  
 
McLURE P:   - - - to – no, this is what you’re putting.  
And as a result we should read the provisions relat ing to 
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genetically modified organised in that way, ie, thi s is 
nonsense, and we will read it down.  Now - - -  
 
CAHILL, MS:   We don’t use the language of nonsense, your 
Honour.  
 
McLURE P:   No, but you’re really putting your construction 
submissions – accepted by the trial judge, because I think 
he did the same – by reference to a value judgment,  as to 
what is all the fuss about GMOs.  Right.  But that might 
lead you to a different outcome.  That’s the only 
proposition I put.  If you accept that some section s of the 
community do not want to have GMO food, for whateve r 
reason, and that must be the case because the econo mics say 
that’s the case - - -  
 
CAHILL, MS:   That’s what the standards provide for.  They 
don’t want to eat GMO food.  We’re completely ad id em about 
that.  
 
McLURE P:   All right.  Well, I just want to make the point 
as clearly as I can, that it seems to me that the 
submissions you put on construction are largely inf ormed by 
your value judgments about the use of GMO.  Now, if  that’s 
true - - -  
 
CAHILL, MS:   We disagree with that.  
 
McLURE P:   - - - we’ve got to be careful.  
 
CAHILL, MS:   Yes.  We respectfully disagree with that.  
What we’re identifying here is as between section 3 .1 on 
the one hand, and 3.2 on the other, we’re dealing w ith 
qualitatively two different aspects of the objectiv es of 
the standard, and the certification of the agricult ural 
process.  One can see in relation to section 3.1 th e – 
there is an emphasis, and I will descend to the par ticulars 
in a moment – upon the risk of contamination of a p roduct 
with chemicals.   
 
 The GMO, what one is focused upon, is a method of 
agricultural production that is not natural.  So 
automatically when one brings it back to the archit ecture 
behind the standard, there is an obvious reason why  GMOs 
would be dealt with differently from chemical resid ue in 
the soil that may be taken up by a plant.  The reas on is 
this:  because absent any GMO product in the finish ed 
organic agricultural product, for which the standar d 
provides – and there’s no issue between us about th at – 
there’s decertification if there’s known contaminat ion of 
the product.   
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 That didn’t apply here.  But absent that, the oper ator 
hasn’t deployed this unnatural method of agricultur al 
production and used it in their system.  They’re no t trying 
to feed it to their sheep because they think that 
genetically modified canola has superior health ben efits.  
It’s outside their control.  It’s just sitting on t he land.  
It doesn’t infect the soil with a residue that is t hen 
taken up by the livestock through plant material, o r 
through the plants.   
 
 That is why there is a relevant distinction betwee n 
the treatment of chemicals in section 3.1 and the t reatment 
of GMOs in section 3.2.  Critically, this is why ze ro 
tolerance is not mentioned in 3.2.  Now, even when zero 
tolerance is mentioned in section 3.1, it’s very re vealing 
as to what the consequences are where there is no z ero 
tolerance, because what 3.1.6 says: 
 

We’re only talking about zero tolerance for a chemi cal 
here, not for a GMO.   

 
The second sentence says:   
 

Soil tests that reveal contamination of the specifi ed 
chemical must be followed by tissue testing to veri fy 
no chemical residue for that chemical.   

 
 Now, tissue testing can only refer to one of three  
things:  animal tissue – testing of animal tissue, which 
must be a reference to agricultural product.  Testi ng of 
pasture, if it’s just weeds and vegetation that eme rge in 
the paddock, or testing of vegetable agricultural p roducts, 
such as the oats that are grown and so forth.  When  one 
looks at the maximum permissible levels in annexure  7, 
which are identified at – to the standard – which a re 
identified at 1835, it’s pretty clear, we say, that  of 
those last two alternatives in relation to plant ti ssue, 
the reference must be they’re intended to be to 
agricultural product.   
 
 And we see that, we say, from, in particular, the two 
dot points – the text of the two dot points at the bottom 
of the narrative.  So it’s said the maximum permitt ed 
pesticides in soil and tissue are 10 per cent of th ose 
listed as permissible, except heavy metal in root c rops and 
tubers.  So immediately you’ve got a reference to c rops 
there: 
 

Soil contamination level criteria will be determine d by 
NASAA with reference to the crop grown in that soil .  
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 Crop residue levels will determine if those crops can 
be certified.   

 
 So here we’ve got chemical in the soil being taken  up 
in the tissue and the product is decertified only u pon 
testing to see whether the contaminant is in the ti ssue.  
We go on in the second bullet point, which makes th e 
position even clearer, in our submission, as to the  purpose 
of these standards: 
 

Where pesticide residues fall above these levels, a re 
located in certified crops, which cannot be explain ed 
by –  

 
This is important:   
 

...historic adjacent –  
 
We draw emphasis there.  So there you would have so mething 
like a chemical overspray from Mr Baxter’s farm:   
 

...or environmental background factors, those produ cts 
and operators through the production handling chain  
will be subject to immediate suspension.  

 
 So not so important if it comes on to your propert y 
for reasons outside your control, but if you can’t explain, 
as an organic operator, that it’s outside your cont rol – if 
it’s not evident that it’s outside your control – w ell then 
the sanctions start to kick in, because what these 
standards are first and foremost directed towards i s the 
actions of the operator to reassure the consumer th at it is 
the operator who has farmed this product according to 
organic principles.  So the – and that point is sim ply re-
enforced - - -  
 
McLURE P:   Some land can’t even be certified, can it?   
 
CAHILL, MS:   I beg your pardon?   
 
McLURE P:   Some land – not all land can be organic.  It 
has got nothing to do with the operator or how you’ ve 
operated.  It’s just that where you are and the his tory of 
the use of it, or some naturally occurring features , this 
land can’t be certified.   
 
CAHILL, MS:   Yes.  
 
McLURE P:   So it has got nothing to do with anyone’s 
fault, other than an objective standard that this l and is 
not capable of being used for organic purposes.   
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CAHILL, MS:   And we say that that standard, read 
consistently with the clear objectives that are ide ntified 
in section 3.1, would require that standard to be e xercised 
only in circumstances where the unsuitability relat ed to 
the potential for the product to be contaminated, a nd 
therefore unsuitable for sale.  This comes back to this 
secondary purpose.  First and foremost it’s what th e 
operator does.  Secondly, it’s whether there’s any 
contamination – known contamination – in the agricu ltural 
product.  Those are the two purposes of the standar d.  
 
McLURE P:   So this object of achieving biodiversity is not 
really a part of the object – of the standard.  
 
CAHILL, MS:   Well, it precludes the use of genetic 
engineering, your Honour.  Sub-paragraph (12) in 1. 4.   
 
McLURE P:   No, no.  Biodiversity – the objects are stated 
in the standard that go beyond the product, it seem s to me.  
 
CAHILL, MS:   Is your Honour referring to page 1740, 
subparagraph (12)?   
 
McLURE P:   Yes.  The aims and principles.   
 
CAHILL, MS:   Yes.   
 
McLURE P:   So the object of - - -  
 
CAHILL, MS:   You’ve got this genetic - - -  
 
McLURE P:   To maintain genetic diversity of domesticated 
and native plants, animals and other organisms on t he farm.   
 
CAHILL, MS:   Yes.  And then it’s explicit.  This precludes 
the use of genetic engineering, but what it doesn’t  say 
anything about is whether or not, for reasons compl etely 
outside the control of the operator, there is any 
consequence for the mere presence of genetically en gineered 
material on their farm, which may in some way reduc e the 
diversity of the vegetation or the fauna on that la nd.  
This is absolutely re-enforcing of the position we say, 
with respect.  That what it focuses upon is the pra ctices 
of operator, and what’s outside their control is tr eated in 
a very different category.   
 
McLURE P:   Can I just put something else to you which 
probably needs to be considered.  This is a standar d for 
export.  
 
CAHILL, MS:   Yes.   
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McLURE P:   And, of course, the exporter has to comply with 
requirements in the importing country, and so this has 
ramifications outside Australia.  So we know parts of 
Europe refuse to have any GM agriculture at all.  S o - - -  
 
CAHILL, MS:   I’m not sure that that was a finding at the 
trial.  
 
McLURE P:   Well, I think – well, perhaps not, but I mean 
- - -  
 
CAHILL, MS:   There’s no evidence of that.   
 
McLURE P:   - - - but we know from our - - -  
 
CAHILL, MS:   I will pause to put on the record, your 
Honour, there is no evidence of that for the purpos es of 
these proceedings.   
 
McLURE P:   All right.  So there was no evidence as to the 
markets in which these goods were delivered.  
 
CAHILL, MS:   And if one is intending to - - -  
 
McLURE P:   No, no, but you’re making some submissions – 
positive submissions – that go to the benign nature  – 
there’s nothing to worry about GMOs, to construe wh at is an 
international standard, you see, and all I’m puttin g to you 
is that that’s a very narrow compass when you have to look 
at what is going to be imported outside Australia.  Because 
this is what this is for.  
 
CAHILL, MS:   Well, that’s not what this is for.  That’s 
what the national standard is for, your Honour, and  the 
national standard doesn’t come close to permitting 
decertification in these circumstances.  
 
McLURE P:   Let’s just stick to that this is a 
certification for export.  
 
CAHILL, MS:   Yes.   
 
McLURE P:   This is what this NASAA standard is.  
 
CAHILL, MS:   But relevantly and critically for the 
purposes of this case, the significance of the NASA A 
standard is that it achieves the minimum requiremen ts for 
importing – for exporting, which is the national st andard.  
Now, it need not have 3.2.9 in it in order to permi t it to 
export or to certify goods for export.  
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McLURE P:   Anyway, that’s your notice of contention you 
will come to in due course - - -  
 
CAHILL, MS:   Well, I - - -  
 
McLURE P:   - - - but the reality is someone who’s 
certified by – whose products are certified by NASA A, is 
the certificate for export.  
 
CAHILL, MS:   Yes.  As is someone who is certified under 
the national standard, and that’s what it signifies  to an 
importing country from Australia, that these goods meet the 
minimum requirements of the national standard.  You r Honour 
says it certainly is a contention, one we do formal ly 
contend that there should have been a finding – an express 
finding that the national standard didn’t permit 
decertification.  We make that contention out of an  
abundance of caution.  If one looks at 238 - - -  
 
McLURE P:   Well, you either make it or you don’t.  We have 
to deal with it.  
 
CAHILL, MS:   Well, the point I’m endeavouring to make here 
is that at 238 of the trial judge’s reasons it does  seem 
that his conclusion was that the national standard did not 
permit decertification.  
 
McLURE P:   Just on this issue, though, there was no 
evidence at trial at all on the different approach in 
different countries to GM agriculture?  I find that  really 
- - -  
 
CAHILL, MS:   There’s Mr Slee’s evidence at paragraph 64(d) 
of the reasons for decision.   
 
McCUSKER, MR:   Your Honour, could I assist.  In the green 
appeal book at page 1995, the recommendations of th e 
European Commission – green appeal book 1995.  
 
McLURE P:   Yes, but the recommendations of the European 
Commission are not followed in a number of European  
countries who - - -  
 
McCUSKER, MR:   That’s so.   
 
McLURE P:   - - - oppose any GM.  The only point I’m trying 
to make, Ms Cahill, is that we might live in a bubb le, but 
this is an export standard and - - -  
 
CAHILL, MS:   The national standard - - -  
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McLURE P:   - - - it’s common knowledge about the 
controversy that genetic engineering generates.  Yo u’re 
looking perplexed.  
 
CAHILL, MS:   Well - - -  
 
McLURE P:   You say we should just ignore it?   
 
CAHILL, MS:   What I submit is this:  that the standards 
say what they say, and we are in the process of mak ing 
submissions about that.  We know that the product w as found 
by the trial judge – the GM canola was found to be safe and 
it’s lawful.  To then impose concepts such as, well , people 
don’t like genetic engineering or GMOs, is, with re spect, 
far too general and not supported by evidence to al low it 
to intrude into this analysis.  
 
McLURE P:   The construction.  
 
CAHILL, MS:   And the reason is this:  because one would 
need to understand well whether – if one actually l ooked 
into it, heard the evidence, got some – I don’t kno w, 
expert evidence or whatever – what people out there  in the 
broad actually did think about genetic engineering.   They 
might think they don’t want to eat genetically modi fied 
food.  They might think that they might want to cho ose 
whether to eat genetically modified food or not, an d 
therefore labelling is very important to them.   
 
McLURE P:   Well, our standards require labelling for GMOs;  
the food standards in Australia and New Zealand.  
 
CAHILL, MS:   People might think that there are certain 
types of GM products that they are happy to consume  or use, 
or not, but it’s a qualitative leap to then assume that 
generally out there in the population there is any 
significant group of people who take the position t hat if a 
GM canola swath was sitting resting on the bench, t hat 
there was somehow something unhealthy, unsafe, unre asonable 
about that.  There’s no evidence at all about that at trial 
- - -  
 
McLURE P:   No, no, but the point I’m trying - - -  
 
CAHILL, MS:   - - - and it can’t affect the construction.  
 
McLURE P:   - - - to put to you is that there are different 
views on the appropriateness of genetic engineering  in 
agriculture, and it would be – I would have thought  it’s 
just undeniable – anyone who reads anything outside  the 
court would understand that there’s some controvers y about 
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it.  Now, that may – and you’re putting it on the b asis 
there’s absolutely no controversy, and what are we all 
talking about, and we’ve got to read the NASAA stan dard in 
that context.   
 
 The only proposition I’m putting to you – I’m not 
going to the merits or otherwise of peoples’ views as to 
the desirability or otherwise of genetic engineerin g, other 
than to note that it remains controversial in some 
quarters.  That’s all I’m saying.  And is that outs ide the 
boundaries of what’s permissible for this court?   
 
CAHILL, MS:   We say yes.  What’s permissible for this 
court to look at, is to the extent that there’s an 
acknowledgment that there are different positions ( 1) in 
the organic industry and another in the conventiona l 
farming industry, about the appropriateness – let’s  use 
that generic expression – of using GM or producing GM 
material.  That controversy and the scope and the l imits of 
it are expressed in the standards.  That’s what we say.   
 
NEWNES JA:   We approach the construction of the standard 
without any preconceptions one way or the other, do  we not?   
 
CAHILL, MS:   Indeed, and one finds the controversy in the 
proper construction – the limits of the controversy .  
That’s what we say, your Honour.   
 
MURPHY JA:   Well, if we were to take judicial notice of 
any facts, we would have to know pretty clearly wha t the 
facts were - - -  
 
CAHILL, MS:   That’s our proposition.   
 
MURPHY JA:   - - - that we’re asked to take of.   
 
CAHILL, MS:   That’s our proposition.   
 
McLURE P:   Well, you wouldn’t then – anyway.  Your 
submission as to the construction is heavily weight ed by 
the view that there is no reasonable basis for an o bjection 
to GMO - - -  
 
CAHILL, MS:   No.  
 
McLURE P:   - - - agriculture.  
 
CAHILL, MS:   No, your Honour.  That has nothing to do with 
it.  That has absolutely nothing to do with it.  
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McLURE P:   Well, if you look at your submissions, it’s 
pretty hard to separate the value judgment from the  
construction.  
 
CAHILL, MS:   Our submission as to the proper construction 
of the NASAA standard and the national standard res ts 
firstly on the language, as it always does, in rela tion to 
a document of this type.  Secondly, in relation to the 
factual findings that are not challenged, and we kn ow that 
GM was found – and it’s not challenged to be – GM c anola, 
is a safe legal product.  That’s a relevant matter in the 
construction of the language of the standards, and that’s 
as far as we go.  So there’s no value judgments the re.  
That’s an unchallenged factual finding, and the off ice of 
GM technology has spoken on that.   
 
 Can I come back to section 3.1, and where I left o ff 
before that exchange was in relation to 3.1.6.  Ver y 
critical, we say, that 3.1.6 uses this language of zero 
tolerance.  Section 3.2, in relation to GMOs, doesn ’t use 
it at all.  That’s the first thing.  But then when it does 
use zero tolerance in relation to chemicals, it use s it in 
a very confined and specific way, and the only way it can 
sensibly be construed, especially against the backg round of 
annexure 7, to which it logically refers, is that w here 
there is zero tolerance it means zero tolerance for  that 
chemical in the product.  And that’s a powerful inf luence 
on the way in which one construes section 3.2.  I t urn then 
to 3.1.12, which emphasises again - - -  
 
NEWNES JA:   I’m sorry, what was that number?   
 
CAHILL, MS:   3.1.12, your Honour.  
 
NEWNES JA:   Thank you.   
 
CAHILL, MS:   And this emphasises again this, in principle, 
distinction that the standards make between the act ions or 
omissions of the operator on the one hand, to minim ise the 
risks of contamination, and direct action to increa se 
contamination.  Those are the sorts of things that are 
prohibited and lead to decertification, whether or not the 
contamination is in the product.   
 
 So that bright line, we say, can be seen – the 
deliberate negligent introduction of contaminants, whether 
or not it ultimately ends up in the product is less  
important, because what’s important here is what th e 
operator’s doing, and that’s inconsistent with orga nic 
agricultural practices.  But where it’s accidental,  outside 
of the operator’s control, then what one must see i s 
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contamination in the product before the product wil l be 
decertified.  Now, coming to section 3.2 - - -  
 
McLURE P:   Just to make that clear, NASAA doesn’t certify 
the products, does it?  It relies upon the integrit y of the 
product from the integrity of its system.  That is,  the 
certification of the land.  
 
CAHILL, MS:   That’s right.   
 
McLURE P:   Just to make that clear.   
 
CAHILL, MS:   So what needs to be – and this will become 
relevant when we look at the language of section 3. 2.  Your 
Honour President McLure is, with respect, quite rig ht.  The 
certification of the land, or the operation, or bot h, then 
carries with it a right to label that – the product  as 
certified, and what can then happen is a withdrawal  of 
certification for product.   
 
McLURE P:   Certification of the land.  
 
CAHILL, MS:   Well, there can be a termination of total 
withdrawal of certification, including of the land,  in the 
event of decertification, as defined.  But one will  see in 
section 3.2 a linguistic distinction between, on th e one 
hand, withdrawal of certification, and decertificat ion.  
Withdrawal of certification, we say, must be a refe rence to 
withdrawal of certification of product.   
 
McLURE P:   Well, I read it as – this doesn’t concern 
itself with products.  The standard – the whole pur pose of 
the standard is to provide a mechanism whereby you can be 
confident about the product.  So they don’t test pr oducts 
unless there are issues relating to breaches of the  
standard.  So when you go to export your canola – o r your – 
whatever you’re - - -  
 
CAHILL, MS:   Oats.   
 
McLURE P:   - - - producing, they don’t test the product, 
because they have put in place a system that produc es 
products that you can rely on as being appropriatel y 
organic.   
 
CAHILL, MS:   But that means only – that’s only one aspect 
of it, with respect, your Honour, that it doesn’t h ave any 
prohibited substance in it.  The other aspect is th at it 
has been produced in a way that is consistent with organic 
principles.  Sheep have been well looked after.  Th ey’ve 
been able to forage naturally.  Hens have been kept  in 
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sufficiently large spaces and not cooped up.  Those  sorts 
of things are what the label, certified organic, al so means 
to the consumer.   
 
McLURE P:   I understand that, but – anyway, I will just 
repeat myself, so I don’t need to do that.  I just need to 
put to you the proposition.   
 
CAHILL, MS:   And my learned junior just reminds me to draw 
to the court’s attention at GAB 1749, standard 20 –  
2.20.12.   
 
McLURE P:   What are you drawing to our attention?   
 
CAHILL, MS:   2.20.12 - - -  
 
McLURE P:   2.20.12.  
 
CAHILL, MS:   - - - on page 1749.  And this has relevance 
in terms of this discussion about the qualitative 
difference between the contamination of product wit h a 
chemical, and the use of GMOs, or the presence of G MOs in 
an agricultural organic product.  So what’s relevan t here 
in terms of labelling, and the importance to the co nsumer, 
is not that there’s no GMO in the product, as far a s the 
organic standards are concerned, but that it hasn’t  – the 
product has not been produced using genetically mod ified 
organisms.   
 
 So we’re coming very clearly to this qualitative 
difference between chemicals on the one hand and GM Os on 
the other.  That what’s significant in terms of thi s 
principle method of agricultural production that is  
described as organic, is that GMOs are not used in the 
process.  The reason why that’s important to those who are 
adherence to the principles of organic farming, is because 
genetic modification does not represent a natural m ethod of 
agricultural production.   
 
 And that’s why there’s a relevant distinction in t he 
standards between GMOs which are treated differentl y from 
normal plant or – I’m sorry, I put that badly.  Tra ditional 
plant breeding techniques, which nevertheless modif y 
genetically plants for human purposes, but do so in  a way 
that respect the gene trait transfer acceptances – I put 
that word – that’s the wrong word – but the way in which 
gene trait transfer occurs naturally in the environ ment.   
 
 So section 3.2 needs to be understood and read aga inst 
that background.  It’s very clear, we say, looking at 
2.20.12 and then reading the architecture of sectio n 3.2 in 
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the general principles, as to what this is all abou t.  It 
talks about organisms – GMOs have no place in organ ic 
production and processing systems.  That’s not some  
nebulous concept here.  What’s being said is that t here’s 
no place for using these in your system of producti on.  
Organic production and processing system.  A method  of 
agricultural practice.  There’s no place for using GMOs in 
that process.  The point is reiterated and put beyo nd doubt 
in the second paragraph of the general principles, and it 
makes this point, that even if you haven’t got it i n the 
product, at the end of day if you’ve deliberately o r 
negligently used these GMOs, then it’s outside orga nic 
production principles.   
 
 Critically, there’s the use of this word “exposure ” of 
the system, and that is used in contradistinction t o the 
word “contamination”.  What this tells the court, i n terms 
of the construction exercise, is that the mere expo sure of 
the system, whether you describe it as the method o f 
production, the land, the pasture that grows, the c rops, 
the mere exposure, does not amount to contamination  without 
more.  If that’s what the section 3.2 had intended,  it 
would have said so.  So - - -  
 
MURPHY JA:   So you read the words “deliberate or negligent 
exposure” by the operator - - -  
 
CAHILL, MS:   Well, obviously.  We would say there’s - - -  
 
MURPHY JA:   Well, Mr McCusker, I think - - -  
 
CAHILL, MS:   - - - no sensible construction otherwise.   
 
MURPHY JA:   Mr McCusker, I think, read it differently.  
 
CAHILL, MS:   Yes.  With the greatest of respect, we say 
that’s just not a sensible reading.  Not the least for the 
reason that it seems to exclude any accidental or 
inadvertent presence.  It seems that therefore acci dental 
exposure would be within GMO – within organic farmi ng 
principles – and that can’t possibly be what was in tended.  
I think Mr McCusker was driven, at the end of the d ay, to 
submit to your Honour Justice Newnes that those wor ds 
“deliberate or negligent” should simply be ignored in order 
to make sense of the provision.  That, we say, just  strains 
against every normal principle of construction of a  
document of this character.   
 
McLURE P:   So your position is, as long as it’s not in the 
finished product, and as long as the operator wasn’ t 
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deliberate or negligent, then there’s no difficulty  with 
exposure to GM material - - -  
 
CAHILL, MS:   That’s right.  
 
McLURE P:   - - - or use of GM material.  So if - - -  
 
CAHILL, MS:   You can’t – you can never use it.   
 
McLURE P:   Well, sheep eat it.   
 
CAHILL, MS:   You’re not using it, we would say in those 
circumstances.  
 
McLURE P:   Okay.  So the only prohibition is against, 
what, using it – the human being using it positivel y - - -  
 
CAHILL, MS:   In your system.  
 
McLURE P:   - - - in your system.  So if it gets into your 
system by a means other than the operator, no probl em.   
 
CAHILL, MS:   And the reason – that’s right.  
 
McLURE P:   But that’s the – no, I’m just trying to - - -  
 
CAHILL, MS:   That’s right.  
 
McLURE P:   That’s – yes.  Okay.   
 
CAHILL, MS:   And the reason for that is because – and I 
apologise, I will just stop if you find me to be re peating 
myself, but - - -  
 
McLURE P:   No.  I - - -  
 
CAHILL, MS:   But it’s because it’s a different objective 
here from the chemical contamination.  
 
McLURE P:   But you can see how the identification of the 
objective drives the answer on the construction, wh ich is 
the point I was making to you earlier.  
 
CAHILL, MS:   Yes.  
 
McLURE P:   And I don’t know that there’s anything more to 
be said about it, other than, I think, we’ve fleshe d out 
what the issues are.  
 
CAHILL, MS:   Yes.  So we come to 3. – sorry, 
recommendations.  The important point that we make about 
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the recommendations here – and it’s a funny thing t o 
appear, this – for this particular paragraph to app ear here 
as recommendations, because if one reads the explan ation of 
what recommendations are, at the commencement of th e 
standards they’re intended to be things that might actually 
become standards at a later time and you should ado pt as 
appropriate.   
 
 In any event, the language of it is, we say, quite  
revealing as to what type of contamination and in w hat – 
and into what is being discussed here.  And the lan guage of 
vectors, in particular, which is typically – certai nly on 
my understanding, more associated with them – the v ectors 
of transmission, like a mosquito bite, or something  like 
that – that is a vector of transmission of a diseas e into 
the human bloodstream.   
 
 This is language which is – we would say on an 
objective construction – intended to connote geneti c 
contamination where you actually have gene transfer  from 
one organism to another.  We say that that comes fr om the 
use of words such as vector, and we say this as wel l, that 
if it meant anything else, one would see – and simp ly meant 
something like, well, you had better make sure that  you 
know that – you know about how canola swaths can bl ow from 
one point to another, or might be carried by kangar oos, or 
birds, or so forth.   
 
 One would expect to see some corresponding or 
analogous paragraph in the contamination section, a nd that 
we don’t have.  So obviously this recommendation is  not 
intending to speak to the normal incidences of coex istence 
– or consequences of coexistence one sees in normal  farming 
practices of weed incursion, plants coming through on sheep 
droppings, airborne seeds, oversprays from an adjac ent farm 
– chemical oversprays – those sorts of things.   
 
 And absent that analogous provision in the 
contamination section, we say this is a clue – and a very 
strong clue – when coupled with the language, that it 
refers to genetic contamination.  Now - - -  
 
McLURE P:   That’s what you say contamination means, don’t 
you?   
 
CAHILL, MS:   Yes.  
 
McLURE P:   That’s your submission.  
 
CAHILL, MS:   Yes.  We’re prepared to – we say that that’s 
what it means.  
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McLURE P:   That’s your primary position.  
 
CAHILL, MS:   Yes.  
 
McLURE P:   Contamination means the transfer of the genetic 
material.  
 
CAHILL, MS:   Indeed.  
 
McLURE P:   Yes.  
 
CAHILL, MS:   Yes.  And there’s one other possibility, we 
say.  It doesn’t arise on the proper construction, but we 
would accept that conceivably it could apply, is wh ere you 
would have some GMO in a product that could not be 
extracted from it.  And an example here might be or ganic 
honey, and let’s say organic bees foraged on geneti cally 
modified pollen, and the honey that’s produced may not be 
able to entirely filter out all of the genetically modified 
pollen.  
 
McLURE P:   So you’re prepared to accept co-mingling in 
some respects.  
 
CAHILL, MS:   To the extent that it can’t be extracted.   
 
McLURE P:   Separated out.  
 
CAHILL, MS:   So that the product would have this GMO 
material in it, and there would be nothing anyone c ould do 
about that.  That seems to be consistent with what one 
would normally understand to be contamination, but not in 
relation to anything other than product, because th at’s 
what the standards tell us, we say.   
 
 Now, it’s important, of course, just working one’s  way 
through the section 3.2 standards, that the bulk of  them, 
3.2.13 through to 3.2.5, for starters, all concern 
deliberate or negligent use or exposure to GMOs by the 
operator.  So this is all very much focused on, aga in, this 
primary principle about what the operator does or d oesn’t 
do in terms of using the GMOs.   
 
 3.2.5 is linguistically very important, as is 3.2. 3.  
3.2.5 first, operators must not knowingly permit ex posure 
or fail to take action against the application or e xposure 
to GMOs.  Now, no language of contamination there.  So 
application of or exposure to GMOs is something shy  of 
contamination, linguistically, in this section.  An d one 
sees that, I think, in relation to the buffer zones  which 
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her Honour President McLure asked me to look at ove rnight – 
and I will come to in a moment.   
 
 The other linguistic significance is in 3.2.3, whe re 
you’ve got the certification of organic crops will be 
withdrawn.  Now, this harks back to the point made a moment 
ago about how certification of products is carried with the 
certification of the land and the operation.  And s o what 
happens then, that entitlement to label products as  
certified and to treat them as certified, have them  deemed 
as certified, then needs to be withdrawn.   
 
 Suddenly there’s a positive act that needs to be t aken 
to withdraw certification of those products, becaus e it 
hasn’t been positively conferred specifically on th e 
product as a consequence of the certification of th e 
operation.  That’s relevant - - -  
 
McLURE P:   Well, it just means you can’t grow GM crops on 
the same land as – on the same farm as organic crop s.  
 
CAHILL, MS:   What it says is, if you’re a certified 
operation and you then grow an organic crop - - -  
 
McLURE P:   Or if organic crops are grown – if genetically 
engineered crops are grown on the same farm.  
 
CAHILL, MS:   Yes.   
 
McLURE P:   So you can’t – organic is just inconsistent 
with having genetically modified - - -  
 
CAHILL, MS:   What it says is that - - -  
 
McLURE P:   - - - agriculture on the farm.  
 
CAHILL, MS:   What it says is that it the certification of 
the organic crops will be withdrawn, and what it – I 
apologise again if I’m repeating myself – but it sh ows that 
the language – sorry, the language shows that there  needs 
to be a positive act of withdrawing certification o f a 
product, and that language has some similarity with  3.2.9, 
because that talks about organic certification shal l be 
withdrawn.   
 
 I think it was the point that your Honour Justice 
Murphy made yesterday, that the definition of 
decertification is somewhat different.  That’s a to tal 
withdrawal of certification, and necessarily includ es a 
decertification of the land and the facilities.  Th at’s at 
page 1735.  Now, if - - -  
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McLURE P:   Are you saying that you can grow GM on the same 
farm as non-GM – as organic, and that the only thin g that 
you will lose is you can’t use the certification in  
relation to the crops?  Is that – I’m just trying t o 
understand what you say.  My understanding is that you 
can’t grow GMO crops on an organic farm, full stop.    
 
CAHILL, MS:   Well, I’m not sure I’m addressing that point.  
I don’t think I know the answer to that off the top  of my 
head.  
 
McLURE P:   Well, I thought that’s what 3.2.3 was.  You 
won’t get certified if you’re growing genetic engin eered 
crops on your land and, in fact, it has to be a buf fer 
period of five years or something before it can eve n become 
organic, and if once you’ve been certified you deci de 
you’re going to grow it, then that’s a prohibition.   That’s 
3.2.3, the certification of organic - - -  
 
CAHILL, MS:   Of organic crops - - -  
 
McLURE P:   - - - will be withdrawn.  
 
CAHILL, MS:   - - - will be withdrawn.  That’s the point.  
 
McLURE P:   Yes.  
 
CAHILL, MS:   It says nothing about what will happen to the 
land or the operator.  It talks about the crops.  A nd 
linguistically that’s significant because it is use d in 
contradistinction to the language of decertificatio n, which 
means a total withdrawal, and 3.2.9 - - -  
 
McLURE P:   So you say the land remains certified.  It’s 
only the crops that aren’t.   
 
CAHILL, MS:   Well, that’s what happens in 3.2.3 and 3.2.9 
is the consequence.  
 
McLURE P:   Well, that’s a question of construction, isn’t 
it?   
 
CAHILL, MS:   Yes.  So 3.2.9 - - -  
 
McLURE P:   If that’s wrong, well, that’s wrong.   
 
CAHILL, MS:   Yes.  But the logic of the use of the similar 
language in 3.2.9 connotes that it is intended to m ean 
withdrawal of the certification of the crops.  If i t meant 
more, it would use decertification.  Now, 3.2.6, of  course, 
this is another thing that the operator must do, tr ace back 
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the inputs.  So these are things that he or she act ually 
uses.  3.2.7, again, it’s all to do with what the o perator 
must or must not do.  Reducing contaminant risks.   
 
 When one reads those five bullet points, as to wha t 
contaminant risks must be, the last bullet point ma kes 
plain, we say, that the focus is in – on contaminat ion of 
crops, and the risk of contamination of crops.  3.2 .8 is a 
unique provision, as your Honour Justice McLure ide ntified.  
It simply precludes organic production until five y ears 
after the harvesting of any GM crop on the farm.  B ut it’s 
informed as to the object behind it by those provis ions at 
sections 2.7 and 2.8, involving conversion and para llel 
production, which are at 1744.   
 
 Now, there’s important reference in 2.8, under the  
general principles, where there’s this dealing with  
parallel production.  Producing exactly the same cr op.  
Well, there’s a nod to genetic transfer between two  crops 
that are organic and non-organic.  We’re not addres sing 
specifically the question of GMO here, but it could  
certainly include it.  But – first of all, producin g the 
same crops.  That’s important if you’ve got this id ea of 
genetic contamination.   
 
 It is – substantially increases the risk of 
inadvertent mixing or contamination of – here we ha ve it 
again – certified product.  There is no doubting, i n our 
submission, the clear and consistent focus of these  
standards upon the concern exclusively with contami nation 
of product, or risk of contamination to product.  S o to the 
extent that one sees contamination – language of 
contamination of the system, contamination of the l and, 
it’s all directed towards whether that creates a ri sk of 
contamination to product.   
 
 That same sort of point about the focus on the 
contamination of the certified product appears in t he 
general principles at 2.7.  See the second sentence  there: 
 

Split certification increases the risk of contamina tion 
of certified product, and operators should, upon 
application, detail to NASAA how they intend to 
eventually convert the entire farm.   

 
But it’s contamination of product yet again that is  the 
critical feature.  So we say that 3.2.8 needs to be  
understood as to its purposes against that backgrou nd of 
the general principles that deal with - - -  
 
McLURE P:   Here you’re talking about co-mingling as well.   
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CAHILL, MS:   Yes.  
 
McLURE P:   Because clearly this is addressed to that 
transition stage where you can have GM and non-GM a nd what 
you can and can’t do.  So contamination of certifie d 
product, because that’s throughout the whole system , 
including harvest, transport, storage, etcetera, yo u can’t 
have co-mingling.  It’s not genetic transfer that’s  the 
issue.  It’s having organic with non-organic.  That ’s what 
these standards are concerned with.   
 
CAHILL, MS:   They keep coming back to the contamination of 
certified product, and if one were in the position of – as 
we are here, where there was no risk - - -  
 
McLURE P:   No, you want to focus on the genetics.  All I’m 
saying is it’s co-mingling.  You have to have separ ate 
transport systems, separate storage facilities, so that 
your organic doesn’t mix up with your non-organic.  
 
CAHILL, MS:   Yes.  
 
McLURE P:   And that’s the contamination point.  That’s all 
it is.  
 
CAHILL, MS:   In the product.  
 
McLURE P:   It’s not genetic change.  It is you’re putting 
non-organic with organic, and you can’t do it.   
 
CAHILL, MS:   In the product.  
 
McLURE P:   Yes.  Well – or you can’t have your little 
volunteer canola GM plants getting mixed up with th e wheat 
or the rye or the whatever.  That’s what it means, doesn’t 
it?   
 
CAHILL, MS:   In - - -  
 
McLURE P:   But you say no - - -  
 
CAHILL, MS:   No.   
 
McLURE P:   - - - that’s not contamination.   
 
CAHILL, MS:   This talks about certified product, and 
that’s the - - -  
 
McLURE P:   Anyway - - -  
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CAHILL, MS:   Now, we come to 3.2.9.  I’ve made that point 
about the linguistic significance of the withdrawal  of 
certification.  From all that’s gone before, we say  that 
contamination must sensibly be understood here, whe re the 
object of restricting GMOs is because of this under lying 
principle of them being not a natural thing to use in 
agricultural production, necessarily means that thi s must 
be limited to genetic contamination of a product, o therwise 
it doesn’t conform to that clear objective, we say.    
 
 So whilst it’s perfectly understandable that the 
genetic contamination – or unacceptable risk of gen etic 
contamination, such that you may have genetically –  we 
don’t have any organic canola in Australia, but if we had 
organic canola that was at risk of being geneticall y 
modified and labelled as organic, when it had an 
unacceptable risk of actually being genetically mod ified in 
some or whole, it’s understandable that 3.2.9 is th ere to 
achieve that.  That’s consistent with the objective s.   
 
 But to create a construction – I’ve put that badly .  
To construe this quite inconsistently with the them es of 
the entirety of the standards, not just section 3.2  and 
section 3.1, for reasons outside the control of the  
operator, this would operate because of a contamina tion in 
the land, which means nothing more than the mere pr esence, 
we say.  Well, that just can’t sensibly work.  It’s  also 
directly inconsistent with, we say, 3.2.11.  It’s q uite 
hard to read 3.2.9 that way when you’ve got 3.2.11 sitting 
there.  So there’s no requirement in 3.2.11 to dece rtify in 
the case of accidental contamination of product.   
 
MURPHY JA:   It would be different if there was a 
deliberate or negligent creation of an unacceptable  risk, 
on your case.  
 
CAHILL, MS:   Yes.   
 
MURPHY JA:   Of contamination – including mixture in the 
farming system.  
 
CAHILL, MS:   No.  It needs to be in the product, in a way 
that it can’t be cleaned out.  
 
McLURE P:   It’s the genetic transfer, or alternatively the 
honey example.  
 
CAHILL, MS:   Yes.  The irremovable.  
 
McLURE P:   Yes.   
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MURPHY JA:   Why doesn’t it just mean that the creation of 
an unacceptable risk by the operator?   
 
CAHILL, MS:   Of.  
 
MURPHY JA:   Of contamination.  Of even in a broader sense 
will permit certification to be withdrawn?   
 
CAHILL, MS:   In – when your Honour says contamination in 
the broader sense - - -  
 
MURPHY JA:   Contamination in the sense of anything that 
came into the production and processing system whic h 
doesn’t necessarily end up with a genetic transfer of the 
GMO.  
 
CAHILL, MS:   So your Honour would include with that mere 
presence of GM canola.  
 
MURPHY JA:   Well, not – no, but creating a risk of 
contamination.  Creating the circumstances – for ex ample, 
not doing the things that 3.2.7 talks about.  
 
CAHILL, MS:   Yes.  Yes.   
 
MURPHY JA:   And creating a situation where the risk of 
contamination in that broader sense occurs, because  you 
then create a risk of a production system, which wi ll have 
GMO material within it.   
 
CAHILL, MS:   So an example here might be where – if this 
is an example – so that I understand your Honour’s question 
– an organic farmer might, for example, procure a s upply of 
animal vaccine and negligently, or without sufficie nt 
diligence identify the derivatives of that vaccine.   You’ve 
got a huge stock of it.  Ordered it in bulk.  So th at 
although he hasn’t deliberately intended to introdu ce GMO 
vaccines to his livestock, the continued use of the m 
amounts to contamination of the livestock.   
 
MURPHY JA:   Well, that may be.  I’m just, as a matter of 
language, thinking about whether 3.2.9 is about the  
operator, rather than - - -  
 
CAHILL, MS:   Yes.   
 
MURPHY JA:   - - - anything else.  Because 3.2.1 - - -  
 
CAHILL, MS:   Yes, I see the point.  
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MURPHY JA:   - - - one would think is about the operator.  
3.2.2 looks about the operator.  3.2.3 doesn’t say the 
operator shall not do it, but that’s the implied ne gative 
covenant there.  3.2.4 is about the operator.  3.2. 5 is 
about the operator.  3.2.6 doesn’t say the operator  shall 
do it, but I think that’s probably the intention.  3.2.7 
expressly says the operator.  3.2.8, if that was br eached, 
that would be an operator’s breach.   
 
CAHILL, MS:   Yes.   
 
MURPHY JA:   3.2.10 requires notification by the operator.  
 
CAHILL, MS:   Yes.  And so - - -  
 
MURPHY JA:   So I just - - -  
 
CAHILL, MS:   Yes.  
 
MURPHY JA:   - - - as a matter of language, and picking up 
your point about deliberate negligent production wi thin the 
system.  There’s 3.2.9.  I’m just exploring - - -  
 
CAHILL, MS:   Yes.   
 
MURPHY JA:   - - - whether that’s about deliberate or 
negligent creation of circumstances which create an  
unacceptable risk.   
 
CAHILL, MS:   Your Honour, may I say two things about that.  
First of all, that construction would be consistent  with 
the general principles, and there would also be a s ymmetry 
then in the provisions themselves, because what tha t would 
do is identify 3.2.11 as the limits and scope of th e 
circumstances in which there will be a consequence – a 
certificate consequence in relation to circumstance s 
outside the control of the operator.   
 
 And there’s certain logic to that, in terms of the  
construction of the standard.  So everything else d eals 
with what the operator does or doesn’t do.  11 and 12 
don’t.  They are the two circumstances in which it matters 
not whether the operator has done or failed to do a nything 
that they should have.  Risk of contamination is – 
unacceptable risk of contamination is one, and the second 
is – sorry, I withdraw that.  Contamination of orga nic 
product is the touchstone in both of them.  
 
McLURE P:   We’re going to have to finish this afternoon, 
Ms Cahill, so there’s – if you want to - - -  
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CAHILL, MS:   I will speed up.  
 
McLURE P:   Well, where you spend your time is up to you, 
and if you don’t want to make oral submissions in s upport 
of your notice of contention, then so be it, but if  we 
don’t get to that, it seems to me that if you’re go ing to 
seek findings of fact, then we need a proper - - -  
 
CAHILL, MS:   Yes, I understand that.  
 
McLURE P:   You understood that.  
 
CAHILL, MS:   I understood that, and we will do that.  I 
assume your Honour will make some directions.  
 
McLURE P:   That’s fine.  So all I’m saying is that there’s 
a time issue and - - -  
 
CAHILL, MS:   Yes.  
 
McLURE P:   - - - I will leave it to you, of course.  
 
CAHILL, MS:   I regret that.  I’m sorry.   
 
McLURE P:   Yes.  No, no, it’s quarter to 12, that’s all, 
and - - -  
 
CAHILL, MS:   Yes.  Section – the proper construction of 
the standard, I think, is fairly critical.  
 
McLURE P:   Absolutely central.  I’m not suggesting 
otherwise.   
 
CAHILL, MS:   We see the issue of whether or not there’s a 
duty of care, how that’s to be analysed as critical .  I was 
intending to spend a little bit of time on that, th e 
relevant principles.  Perre v Apand – and given the  High 
Court’s exaltation to pursue analogical reasoning, I think 
it’s  fairly important to look at Perre v Apand in some 
depth.  There’s issues about vulnerability, in part icular, 
that I  need to – well, I was intending to explore with the 
court.   
 
 Nuisance I think I can deal with fairly carefully – 
fairly succinctly, I hope.  I think the issues ther e are 
fairly confined.  So if I could perhaps just finish  off a 
couple of points on the standard and then perhaps d eal with 
the issue of reasonable foreseeability in terms of duty, 
vulnerability, and then a Perre v Apand point gener ally, 
and then I might deal with everything else in a fai rly 
succinct way.   
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McLURE P:   If you’re right on the proper construction of 
the standard, then I think there’s essentially a co ncession 
that they must fail – probably on both negligence –  the 
appellant must fail on negligence and nuisance.  So  - - -  
 
CAHILL, MS:   I do need to deal with the alternative 
position, though, in duty, yes.   
 
McLURE P:   Well, you’ve got your unreasonableness position 
- - -  
 
CAHILL, MS:   Yes.  And I’ve got a - - -  
 
McLURE P:   - - - and then you’ve got – even if there’s a 
breach of the standard, there’s – you say there’s n o 
negligence or nuisance, don’t you?   
 
CAHILL, MS:   Yes.  So that’s where I think I might best 
spend my time, subject to where the court – I would  be of 
most assistance.   
 
NEWNES JA:   Yes.  
 
CAHILL, MS:   And I will go wherever I can best assist, but 
I think the circumstance where – where it concluded  that 
3.2.9 applied, in the way in which the appellant’s contend, 
whether or not there can be a duty of care in those  
circumstances is something that I was intending to make 
some submissions about in some more detail than the  rest.   
 
MURPHY JA:   One thing that I would like you to spend a 
couple of minutes on at some stage convenient to yo u is the 
contract.   
 
CAHILL, MS:   Yes.   
 
MURPHY JA:   So whenever you want to move off from the 
standards, I would like to just take you to the con tract.  
 
CAHILL, MS:   Yes.  Thank you.  I will just – perhaps I can 
do that very shortly - - -  
 
MURPHY JA:   Yes.  
 
CAHILL, MS:   - - - because I really just wanted to raise 
one more thing about the NASAA standards.  And that ’s in 
relation too section 3.3, with the windbreaks.  And  this 
picks up on something that her Honour President McL ure said 
yesterday about the definition of buffer zones.  No w, here, 
this is the section that deals with windbreaks and buffers 
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zones.  Importantly, it’s not just in the context o f GMOs 
here.  This is any sort of contaminants.   
 
 It’s a generic provision in that sense and, again,  the 
recommendation is instructive about what the focus of 
contamination is.  So we’re here at 1752.  And the 
recommendations there say:   
 

Living room breaks and shelter belts should be prov ided 
to protect crops and livestock from contamination, and 
assist in the reduction of soil erosion.   

 
So yet again we see this focus when it comes to 
contamination.  Contamination of what – products an d 
livestock.  Now, the buffer zone definition that yo ur 
Honour drew my attention to yesterday is at 1735.   
 
 And, very interestingly, it doesn’t use the langua ge 
of contamination.  So here is another linguisticall y 
significant point.  The buffer zone is something th at 
prevents contact with prohibited substances.  One c ould see 
a buffer zone to prevent contact of GM material, be cause 
that’s not allowed to be used by the operator in th e 
system, with the certified operation.  So buffer zo ne 
prevents contact.  And when we go to 3.3.1: 
 

The purpose of a buffer zone is to be provided to 
protect certified areas from contamination from 
adjacent properties, where appropriate.   

 
 So you have that use of contamination in 
contradistinction to contact.  And this again re-en forces 
the likelihood that mere presence or mere contact o f what 
could be, at its broadest, described as a prohibite d 
substance, does not amount – it’s not intended to a mount to 
contamination.   
3.3.3 talks about using the outside rows of a crop as a 
buffer zone.  And it says, well, they can be – they  need to 
be quarantined and can’t be sold as certified.   
 
 It says nothing about decertification of the land,  
where land has been used as a buffer zone.  So obvi ously if 
you have – maybe you might use a boundary paddock, for 
example, as a buffer zone.  3.3.3, and nothing else  in that 
section 3.3, would permit decertification of the la nd 
because of the contact of the prohibited substance on the 
land, and that’s a very important clue about the 
limitations of 3.2.9.  It’s pretty important too to  
elucidate that point, we say in the context of the facts of 
this matter.   
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 If one goes to paragraph 93 of the trial judge’s 
decision, one sees that Mr Marsh here in this case,  when he 
moved that organic wheat crop to paddock 11, he pla nted it 
quite deliberately in the northern part of the padd ock, and 
left the southern part bare, and he did that in ord er to 
provide a buffer zone.  So at 90 – the finding at 9 5 – 
sorry.  93, I beg your pardon.  There’s reference t here to 
Mr Marsh creating a buffer zone, and the point is m ade 
again at 531.   
 
 And so what we have here is that Mr Marsh actually  had 
a buffer zone, and it was only in the buffer zone i n 
paddock 11 that the swaths were found.  This was th e 
paddock – if the court remembers – where the three swaths 
were found in the southern part where the buffer zo ne was, 
but didn’t make their way to the crop.  Yet, under 3.2.9 – 
a purported application of 3.2.9 – the entire paddo ck, 
including the crop, was decertified because of an a sserted 
unacceptable risk of contamination.   
 
 That just doesn’t conform to section 3.3.  If ther e 
had been – if he had planted a buffer crop to limit  the way 
in which the swaths moved through his property – th rough 
his crop – well, section 3.3.3 tells you that that part of 
the buffer crop might be decertified, but it certai nly 
doesn’t permit a decertification of the buffer zone .  And 
so it re-enforces, by practical example, on the fac ts of 
the case, the way in which mere contact with the la nd, mere 
presence on the land, of a substance that the opera tor is 
not entitled to use in his methods of organic agric ultural 
production, does not amount to contamination, or a risk of 
contamination.   
 
 Those are the submissions on the NASAA standards.  I 
think your Honour Justice Murphy had a question for  me 
about the contract.   
 
MURPHY JA:   Yes.  Something I raised with Mr McCusker.  It 
would appear that the trial judge thought that the 
contractual power being exercised was 3.2.9 of the 
standards.  
 
CAHILL, MS:   Yes.   
 
MURPHY JA:   And I just wondered how he gets there.   
 
CAHILL, MS:   Sorry, your Honour, I’m just having a little 
trouble hearing you.   
 
MURPHY JA:   Yes.  The feeling is that 3.2.9 was the 
contractual power - - -  
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CAHILL, MS:   It’s not an infringement – yes.  
 
MURPHY JA:   - - - that was exercised.  And I just wondered 
how he got there on that.  3. – sorry, 6.1 was the one that 
Mr McCusker referred to about complying with the st andards.  
It’s page 1378.  
 
CAHILL, MS:   Yes, sorry, I’m just pulling up the right 
book.  I’m sorry.  Yes, thank you, your Honour.   
 
MURPHY JA:  So Mr McCusker says go to 6.1 and see that you 
need to comply with the standard.   
 
CAHILL, MS:   Yes.   
 
MURPHY JA:   And then 8 is about possible non-compliance 
with a standard.  
 
CAHILL, MS:   Yes.   
 
MURPHY JA:   Then 9 is about sanctions, and one of the 
sanctions is suspend the use of the licensed items,  and/or 
– relevantly perhaps – certification.  So suspend 
certification.  
 
CAHILL, MS:   Yes.   
 
MURPHY JA:   9.1(i) seems not to apply.   
 
CAHILL, MS:   Yes.   
 
MURPHY JA:   Was this a 9.1(ii) case?   
 
CAHILL, MS:   No.  Because there had been no breach.  All 
this provided for, under 3.9 – 2.9 – was a withdraw al in 
certain circumstances.  Now – and particularly as t he 
appellant’s wish to deploy 3.2.9 for reasons outsid e the 
operator’s control.  So necessarily on their constr uction 
there was no non-compliance or infringement.  That marries, 
of course, with page 1746 of the standard.   
 
MURPHY JA:   Well, the sanctions seem to involve – if you 
leave out the reference to use of the licensed item s – you 
can suspend certification under 9.1 immediately.  Y ou can 
suspend under 9.2 on 30 days notice.  Where you hav e 
suspended, in either case, you’ve got to say what h as to be 
done.  Was that done in this case?   
 
CAHILL, MS:   No.  No, your Honour.   
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MURPHY JA:   Then in 10 there’s a termination if you 
haven’t made good after 9.2.  And then there’s cons equences 
of termination, and then 10.7 introduces another co ncept 
which is terminate the certificate.  But my questio n was, 
on the judge’s understanding, was there a 9.1 suspe nsion 
happening?   
 
CAHILL, MS:   No.  I don’t understand that to be what the 
trial judge was saying.   
 
MURPHY JA:   No.  And the plaintiff’s case at trial, was 
that a 9.1 suspension?   
 
CAHILL, MS:   Not – I don’t think so.  It was – I think it 
went no – it was put no higher than 3.2.9 permitted  this 
decertification.  Of course, the point that we make  
emerging from your Honour’s analysis is that the ab sence of 
a power to decertify within the meaning of the stan dard 
really re-enforces that point about what 3.2.9 is t alking 
about when it talks about this pool of certificatio n, and 
that’s further re-enforced by section 2.12 of the N ASAA 
standard, which describes the sanctions and the way  in 
which decertification must occur for a serious 
infringement.  So read - - -  
 
MURPHY JA:   Perhaps this is a matter for Mr McCusker, but 
I would have thought that 3.2.9 would not have any 
operation unless it was pursuant to a contract.   
 
CAHILL, MS:   Yes.   
 
MURPHY JA:  And I’m just not clear in my own mind what 
provision of the contract was relied upon - - -  
 
CAHILL, MS:   Well, there is no provision.  
 
MURPHY JA:   - - - to decertify, to terminate, to withdraw, 
whatever was done.   
 
CAHILL, MS:   There is no provision, your Honour, but the 
reason is – lies within 3.2.9 itself, because you c an’t 
decertify either under the NASAA standard, if it ha d some 
extra contractual operation, or under the contract,  other 
than for – it’s like a serious breach analogy, in 
contractual terms, and that’s not what 3.2.9 is abo ut.  
Read harmoniously with those provisions, and the de finition 
of decertification, the language and the deliberate  use of 
the language “withdraw certification” is plain.  It  means 
withdrawal of certification of product.   
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 Can I have a moment, please.  If it please the cou rt, 
can I move to the grounds 2 to 5 – or 1 to 5, deali ng with 
the question of negligence.  I won’t spend any time  on 
ground 1.  It’s not really of that much moment.  Ju st save 
this:  this criticism of the trial judge’s focus on  
physical damage cases, in our respectful submission  is 
perhaps reading a little more into the trial judge’ s 
reasons than was intended.  In our submission, we 
understand the trial judge really to be saying no m ore 
- - -  
 
McLURE P:   Sorry, are we now on duty?   
 
CAHILL, MS:   Yes.   
 
McLURE P:   Yes.  
 
CAHILL, MS:   Sorry.  We really understand the trial judge 
to be saying no more than this – that this is one o f those 
types of cases that falls into that basket that’s d ifferent 
from negligent misstatement, disappointed beneficia ries.  
Whenever you’re looking at these sorts of cases you ’ve 
usually got footings that don’t do what they should , or 
you’ve got damaged potatoes, or seed that’s been in fected – 
in the case of Dovuro v Wilkins – or – there’s alwa ys a 
physical consequence somewhere in the relevant fact ual 
landscape.  It wasn’t determinative of what he – of  the 
analysis that he then undertook, and we say really those 
words did no more than identify the territory of pu re 
economic loss within which these facts presented 
themselves.   
 
 Can I switch the order – the numerical order of th ese 
grounds – and deal with ground 3 and ground 4 first , 
because the logic of it is that ground 3 deals with  
reasonable foreseeability.  Obviously the first nec essary, 
but not sufficient condition.  There’s a logic star ting 
there, because if there was no reasonable foreseeab ility, 
then some – that’s the end of the matter.   
 
 Ground 4 deals with vulnerability, one of the rele vant 
salient factors.  It seems logical to me to deal wi th them 
– reasonable foreseeability, vulnerability, and the n 
consider the question of duty overall, against the 
background of the submissions I’ve made in relation  to 
that.  Coming then to ground 3.  Of course, one of the key 
points about ground 3 and reasonable foreseeability  is that 
it only deals with half the necessary story, becaus e there 
were two things that needed to be reasonably forese eable 
here.  Specifically, the risk had two aspects to it  that 
needed to be reasonably foreseeable.  One was the m ovement 
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of the swaths over to Eagle Rest.  The second was t he risk 
of decertification as a consequence.   
 
 Now, this ground 3 deals only with the first and n ot 
with the second.  That’s fatal, in any event, to th e 
finding of no reasonable foreseeability.  So this 
negligence claim cannot get off the ground as a 
consequence.  That’s the first point.   
 
McLURE P:   Well, I think in ground 2 foreseeability is 
raised as well, isn’t it?   
 
CAHILL, MS:   But in the context of what’s said about it in 
ground 3, your Honour.   
 
McLURE P:   Well, foreseeability is a requirement of a duty 
of care.  
 
CAHILL, MS:   Exactly.  
 
McLURE P:   Okay.   
 
CAHILL, MS:   And in ground 3 these appellants condescend 
to lay before the court the basis upon which the tr ial 
judge is said to have erred in concluding that ther e was no 
reasonable foreseeability of this risk, and it does  not 
challenge the finding to the extent necessary to re solve 
the fundamental problem.  It doesn’t - - -  
 
McLURE P:   Well, I’m not sure about that, because ground 
3A – ground 2A also challenges the finding of 
foreseeability.   
 
CAHILL, MS:   Yes.   
 
McLURE P:   Anyway, I mean, we’re not going to get hung up 
on technical matters.  Yes, what has to be foreseea ble.  We 
understand your submission that there’s two limbs t o it, 
the fact and the consequence.  But you – anyway, yo u say 
this was not foreseeable - - -  
 
CAHILL, MS:   Yes.   
 
McLURE P:   - - - either the fact or the consequence.  
 
CAHILL, MS:   Not reasonably.  
 
McLURE P:   Yes.  
 
CAHILL, MS:   Yes.  Not reasonably foreseeable on either 
basis.  Now, I won’t dwell, for the reasons we’ve 
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discussed, on the position in relation to if our ar gument 
about 3.3.9 is accepted.  The position if the appel lants 
are right about the proper construction, comes back  to what 
the evidence said about this risk of decertificatio n, and 
what Mr Baxter ought reasonably to have foreseen.  Now, the 
finding at 3 - - -  
 
McLURE P:   Well, he had actual knowledge.  Let’s assume 
that the loss of certification in relation to certa in 
paddocks was  a breach – was consistent with the - - -  
 
CAHILL, MS:   3.2.9.  
 
McLURE P:   - - - the code – the standard.  Mr Baxter was 
made aware of the possibility of withdrawal of 
certification.  
 
CAHILL, MS:   That we challenge.  
 
McLURE P:   You challenge that.  
 
CAHILL, MS:   Yes.  
 
McLURE P:   So what’s actual knowledge then?   
 
CAHILL, MS:   So what did he actually know?   
 
McLURE P:   He knew that – we know what the appellant told 
him.  
 
CAHILL, MS:   Yes.  And that was limited in 2008.  The 
evidence was, as it was found, and which is not cha llenged, 
at 395, subparagraph (c) of the trial judge’s decis ion.  
The limit of what Mr Baxter was told was that if it  was 
blown or carried on to Eagle Rest, the organic 
certification could be affected or lost.  There was  no 
indication of whether that meant over product, over  the 
land, over the entire system.  
 
McLURE P:   Anyway, your submission is that knowledge 
requires knowledge of the detail of how the decerti fication 
can occur.  Is that what your submission is?   
 
CAHILL, MS:   Well, it needs to be risk of the 
decertification – sorry, it needs to be reasonably 
foreseeable, the risk that has been identified, and  this is 
where we start, and I need to take you to some othe r 
evidence to show how his reasonable – the risk that  could 
have been reasonable – reasonably foreseeable to Mr  Baxter, 
evolved over time with what he was told by Mr Marsh  and 
what Mr Marsh did.   
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 So, first of all we have 2008.  It’s not specific 
about whether he means for the mere presence of GM on his 
property.  He might mean that, but it’s not clear.  He 
might mean something less.  He might mean decertifi cation 
of product if there’s genetic contamination.  So th ere’s an 
ambiguity, if you like, or a lack of specificity ab out what 
he’s told at that time.  What we do know from these  
findings is that he’s certainly not told in 2008 th at his 
land or his operation will be decertified, or is at  risk of 
being decertified for the mere presence of GM mater ial on 
his land.   
 
 Then we come to the second piece of evidence upon 
which the appellants rely, and that’s the Farmanco notes, 
the DAFWA notes, that are not admitted as to the tr uth of 
their contents.  
 
McLURE P:   They don’t have to be.  
 
CAHILL, MS:   But even if they are, and we go to them at 
volume 3, page 1389 to 1400 is the most relevant, b ecause 
this is the one that deals with the coexistence of organic 
farming and GMO crops.  
 
McLURE P:   So this is around about the time – there’s been 
an absolute prohibition on genetically modified cro ps under 
the state legislation.  Everyone’s talking about is  that 
going to be changed.  Everyone – you can read the f acts.  
It’s obviously – in the agricultural community it’s  a 
really live issue.  Everyone knows what it’s about.   The 
notice given in January to permit the use of RR can ola, or 
whatever it’s called.  
 
CAHILL, MS:   Yes.   
 
McLURE P:   And then almost immediately your client – well, 
does it – sows it in March, or whenever it is.  
 
CAHILL, MS:   April.   
 
McLURE P:   April.   
 
CAHILL, MS:   Yes.  On the advice of his agronomist.  
 
McLURE P:   Well, you would have to be – anyway.  This is a 
big issue in the agricultural community, known to e veryone, 
isn’t it?   
 
CAHILL, MS:   Well, I’m not sure what your Honour means by 
that.   
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McLURE P:   Well, if you read the - - -  
 
CAHILL, MS:   What the fact sheet says - - -  
 
McLURE P:   - - - department – if you look at the statutory 
architecture, and you look at what the department’s  saying, 
it just re-enforces what you would entirely expect a new 
and controversial – and I’m saying nothing other th an 
controversial – change in the agricultural producti on 
regime.   
 
CAHILL, MS:   Well, your Honour, we assue those sorts of – 
with the greatest of respect – value judgments that  aren’t 
supported by the evidence, because when one comes t o this 
fact sheet and one wants to draw from it some sense  of a 
controversy, or concern about GM crops, this sheet actually 
says something quite different.  
 
McLURE P:   Well – but if you look at the genetically 
modified crop-free areas legislation, and you read the 
second reading speech, it’s there in stark terms, 
Ms Cahill.  
 
CAHILL, MS:   When you come to this guidance note, which is 
what the appellant’s rely upon, we see there under GM crops 
is the department of agriculture and food in the st ate 
talking about the rapid uptake of certain GM crops in some 
countries.  The high adoption rate reflects the ben efits 
that these crops offer to farmers.  The – in the se cond-
last paragraph on page 1389, the safety of GM crops  is 
specifically mentioned by the department, and since  2000 
the several types of cotton GM and flours that have  been 
approved for release.   
 
 Talking about the wide uptake in GM cotton, and th at’s 
now widespread in the industry, and the benefits th at it 
poses in the last paragraph on page 1389, because i t 
decreases the need for insecticides and more effect ive 
herbicide control over weeds.  It talks about 95 pe r cent 
uptake of Australian cotton growers planting GM can ola in 
’07/08, and how that was approved in 2008 in Wester n 
Australia.   
 
 It then goes on in the next page to talk about the  
position in relation to RR canola.  Now, so we say that 
that’s the evidentiary background that’s relevant w hen your 
Honour is describing, with respect, such things as 
controversy - - -  
 
McLURE P:   Well, I’m just putting you on notice of my 
reading of the evidence and the background to the s tatutory 
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architecture, which I think makes it pretty obvious  that – 
of what’s happening around this time, without any v alue 
judgment, but obviously it has been controversial.   
 
CAHILL, MS:   When we come to the actual discussion over 
the page at 1390, in relation to the coexistence is sues, if 
I can put it that way generically, we see the prohi bition 
of – a reference to the prohibition of the use of G M 
material in organic products.  That’s mentioned twi ce in 
that first paragraph under the heading Organic Farm ing and 
Genetically Modified Crops.   
 
 International organic standards vary on their 
tolerance of accidental presence.  Some standards s uch as 
in Australia have no defined tolerance, whereas the  
European Union standard limits the accidental prese nce of 
up to .9 per cent.  You can actually have GM materi al up to 
.9 per cent in Europe, according to this standard, which is 
coincident with the amount of adventitious introduc tion of 
GM canola into conventional canola that’s permitted  in 
Western Australia.  So - - -  
 
McLURE P:   You – anyway, it doesn’t - - -  
 
CAHILL, MS:   So here we have something that’s telling 
Mr Baxter about genetic contamination, or interming ling, 
and a tolerance in Europe, and importantly, that th ere’s no 
defined tolerance in Australia, which means that th ere is 
no zero tolerance.  There is no zero tolerance in 
Australia.  That’s what Mr Baxter would have learnt  if he 
had read this document at the time.  Very important  for 
questions of reasonable foreseeabilities, the gover nment 
department fax sheet upon which the appellant’s sou ght to 
rely.   
 
 Now, it goes on to say that some producers are 
concerned that canola – GM canola may lead to accid ental 
presence of GM material, not just in their organic 
products.  It also refers to their farming systems.   It 
then goes on to talk about the information that can  be 
provided from Canada.  Some discussion there and cr itically 
this passage – third-last paragraph on 1390: 
 

Bureau of Agriculture and Research Economics report ed 
in 2007 that little or no organic canola is grown i n 
Australia so it’s not anticipated that commercial 
cultivation of GM canola will have significant impa cts.   

 
 Well, that’s terribly important in terms of 
understanding the risk of decertification;  the rea sonable 
foreseeability of it.  The reader – the reasonable reader 
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of this would well have understood the risk was in 
decertification, by reason of genetic contamination  with 
organic canola – cross-pollination.  So it goes on to talk 
about how you might have some cross-contamination w ith wild 
radish in a pasture.  Maybe an organic farmer might  have a 
sheep that eats a genetically modified weed.  That’ s 
regarded as a remote possibility.  It’s explicitly 
articulated as a remote possibility here.   
 
 Now, over the page under the heading Organic 
Certification, organic certifiers assess GM contami nation 
risk on a case-by-case basis, and there’s nothing t here in 
those bullet points which reflect the principles an d the 
standards articulated in the national standard that  would 
give any clue that the mere presence of GM canola o n land, 
not in product, would create a risk of decertificat ion.   
 
 Talk to your neighbours, on 1391.  All producers h ave 
a duty of care – you will see in the second paragra ph there 
– towards the neighbours.  Best way forward is for all to 
discuss these issues and come to mutually agreeable  
solutions.  Well, that happened in this case.  And it’s 
terribly important, in terms of the findings on rea sonable 
foreseeability, that when Mr Baxter resolved to gro w this 
GM canola on his boundary, he told Mr Marsh, at a b usy bee 
at Mr Marinoni’s farm.  Mr Marinoni was the other o rganic 
farmer in the district – the only other one.  And h e told 
him these are the findings of fact that the trial j udge 
made, and he moved – Mr Marsh moved his proposed or ganic 
wheat product from the boundary, up to paddock 11, with the 
buffer in the middle, because Mr Baxter had said he  was 
going to do the GM.   
 
 Now, what does that tell a person in the position of 
Mr Baxter about reasonably foreseeable risks of 
decertification?  He’s not told in response, “No, p lease 
don’t grow it on the boundary, because I’ve already  told 
you that if it gets on to my farm there will be 
decertification.”  No, he says, “I will move my whe at 
crop.”   
 
McLURE P:   Is there a finding that he discussed that?   
 
CAHILL, MS:   Yes.  
 
McLURE P:   That I’m going to move my wheat crop because 
you’re just going to - - -  
 
CAHILL, MS:   Yes.  
 
McLURE P:   - - - sow this stuff on the boundary.   
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CAHILL, MS:   Yes, that’s at - - -  
 
McLURE P:   I suppose that’s a reasonable response to a 
person who’s just going to go ahead and do what he did.  
 
CAHILL, MS:   I beg your pardon?  Sorry, I didn’t 
understand.  
 
McLURE P:   No, no, I’m just – you’re saying that there was 
this engagement.  
 
CAHILL, MS:   Yes.  
 
McLURE P:   That Mr Marsh then said, Mr Baxter, well, if 
you’re going to grow it on your boundary, I’m going  to move 
my crop to – further away from you.  
 
CAHILL, MS:   Yes.  
 
McLURE P:   Is that what you’re saying?   
 
CAHILL, MS:   Yes.  And the finding is at – yes, 420 and 
421.  Thank you.  And I’ve got another reference he re, I 
think.  
 
McLURE P:   Yes.  That doesn’t appear to support what 
you’ve just said - - -  
 
CAHILL, MS:   No, I - - -  
 
McLURE P:   - - - but - - -  
 
CAHILL, MS:   No, I’ve got the – I do have the reference.  
I just need to find it.  It’s – just bear with me a  moment, 
please – if it please the court.  Yes, 91, 92.  Blu e appeal 
book 24.  See that finding in the last sentence of 
paragraph 92, if it please the court.   
 
McLURE P:   That just says Mr Marsh reacted to Mr Baxter’s 
advice that he was going to sow - - -  
 
CAHILL, MS:   Exactly.   
 
McLURE P:   I thought you said there was an engagement – a 
communication where Mr Marsh said to Mr Baxter, wel l, if 
you’re going to do that, I’m going to change – I’m going to 
move my crop.  That’s just what he did in response to what 
Baxter - - -  
 
CAHILL, MS:   I will have to check the transcript.  It’s 
referenced there - - -  
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McLURE P:   Anyway - - -  
 
CAHILL, MS:   - - - at 219 to 220.  
 
McLURE P:   - - - I don’t think at the end of the day it’s 
going to make any difference, but - - -  
 
CAHILL, MS:   Any difference to reasonable foreseeability, 
your Honour says.  
 
McLURE P:   Whether your submission was accurate or not.  
 
CAHILL, MS:   The point is this:  that that was the conduct 
in response to the statement about what he was goin g to do, 
which was a requirement of the Monsanto licence.  H e was 
required to inform his neighbours of his intention to grow 
the GM.  And it was consistent – albeit there’s no evidence 
that Mr Baxter read the DAFWA fact sheet, but never theless 
it’s quite consistent with DAFWA’s guidance to disc uss 
these things with his neighbours, and that was the 
reaction, and it’s crucial, we say, against the bac kground 
of what one sees in the reasons, as Mr Marsh presen ting – 
from 2008, someone very anxious about the introduct ion of 
GM canola into the district, and the effect that it  would 
have on his farm.   
 
 And having engaged – even before it had been legal ised 
– and then once it actually comes to it and it’s ab out to 
happen on the boundary, this is the response that h e has to 
it, which simply re-enforces all that is made plain  by the 
DAFWA note, which is the issue here is a risk of ge netic 
contamination.   
Can I say that’s also re-enforced by Mr Baxter’s ow n 
evidence under cross-examination at page 1 of the a ppeal 
book – volume 1, page 708 and 767.  Transcript page s 750 
and 818.  Volume 2, I apologise.  So that evidence,  if you 
see it, 708, at (a) to (b) - - -  
 
NEWNES JA:   Is that 708 of the transcript, or the green 
appeal book?   
 
CAHILL, MS:   Of the green appeal book, and 759 of the 
transcript.  I apologise.  I should be referring to  the 
transcript pages, I think.  But at (a) to (b) Mr Ba xter was 
cross-examined about these standards: 
 

And you knew that one of the rules, according to 
Mr Marsh, was that you weren’t allowed to have GMO – 
genetically modified material – on an organic farm.   
You knew that?---That’s right.   
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And you knew that if you did have a genetically 
modified organism on an organic farm, that could 
jeopardise the certification?---I knew it could.   

 
And then when we go to 818 – and this is relevant a lso to 
the reasonable foreseeability of the movement of th e 
swaths, but if we focus first on this risk of 
decertification.  From (b) he’s asked about what he  thought 
might happen in relation to the blowing of the swat hs from 
one farm to the other.   
 
 And he’s talking about the five-metre buffer that 
Monsanto required, and then the road and the trees – the 
tree line that was between them.  And then we get d own to 
(d), and your Honours will see just before (e):   
 

And you didn’t think, having read this document, th at 
you should consider any other management strategies ?   

 
He says:   
 

Well, Mr Marsh wasn’t growing canola.   
 

And so the answer to my question is no?---Well, I 
thought we’d taken all the precautions that we need ed 
to take.   

 
Now, that’s entirely consistent, we say, with what was 
being articulated through the DAFWA publication, an d is 
consistent with Marsh’s own actions at the time.   
 
 So we come to the letter of October 2010, post-
planting, pre-swathing, and that’s at page 1401 of volume 
3.  And the really pertinent point – the significan t point 
about this notice of intention to take legal action  is that 
it can be – that the language of it is really quite  
materially different from that very broad language of 2008, 
which was basically, if something gets on to my pro perty I 
could – it could affect my certification.  My certi fication 
could be lost.   
 
 Something quite different here.  There’s a repeate d 
use of the word “contamination” throughout, and it’ s the 
risk of contamination that is the focus – the focal  point 
of this letter.  Practically every paragraph bar – I think 
it is 11 and 12 uses contamination or contaminated to 
describe the concern or the risk that’s associated with 
this notice of intention to take legal action.   
 
 Now, what do we say is intended to be conveyed by 
this?  Section 3.2 of the NASAA standard was found at trial 
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judge reasons for decision at paragraph 100 to have  been 
provided with this document.  So we’ve got section 3.2 of 
the NASAA standard accompanying this, and its repea ted 
reference to contamination.  Well, his attention is  not 
drawn specifically to 3.2.9 and the kind of argumen t that 
the appellants now put about – well, this means acc idental 
contamination of land or system.   
 
 Read section 3.2.  What’s it all about?  Read the 
first paragraphs: 
 

Deliberate use or negligent introduction by the 
operator –  

 
Obviously: 
 

...of GMOs.   
 
So the only possible decertification risk, reading that 
section, that Mr Baxter could have discerned, was a t 3.2.11 
and 3.2.12, which is contamination of the product.  Well, 
Mr Marsh didn’t grow canola.  So there wasn’t much chance 
of that happening.  Any seed could be cleaned.  The  wheat 
crop was too far away to do any damage.  It had bee n moved.   
 
 So reasonable foreseeability, against the backgrou nd 
of the novelty that the trial judge found about thi s first 
time growing of canola, and the swathing, we say cl early 
his Honour was right to conclude that the risk of 
decertification for the mere presence, blown or car ried, 
carried a risk of decertification, was just simply – quite 
clearly the correct decision.  It wasn’t reasonably  
foreseeable.   
 
 Now, as to the risk of the GM material blowing int o 
Eagle Rest as a result of the swathing, the short p oint 
about this is it was simply not proved to the requi site 
standard and to the requisite extent that Mr Baxter  had 
reasonable foreseeability of that risk.  The reason  is 
this:  there was insufficient – indeed, no, evidenc e 
adduced about seasonal wind conditions;  more perti nently, 
how far swaths move on winds of particular strength .  The 
trial judge correctly focused at 685 of his reasons  on the 
reasonable foreseeability of movement by swathing, and I 
don’t think there’s any argument from our opponents  about 
that now. 
 
 But what was missing from the evidentiary case tha t 
the appellants ran at trial was any evidence to ind icate 
reasonable foreseeability by Mr Baxter of sufficien tly 
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strong winds in Kojonup at that time of year to mov e swaths 
from Mr Baxter’s paddocks – the Two Range and – sor ry, Two 
Dams and Range paddocks – to move across the five m etre 
buffer, across the road, and then through the trees  to the 
other paddocks in Eagle Rest.  There was evidence f rom the 
experts about the fact that strong winds can move s waths, 
but there was never any condescension in the eviden tiary 
case of the appellants about the extent of that mov ement, 
whether – how strong the winds needed to be and how  far the 
swaths would blow if a sufficiently strong wind exi sted. 
 
 So, this evidentiary deficiency, we say, again, is  
fatal to the appellants.  We weren’t talking in thi s case 
about adjacent paddocks without a roadway in betwee n and 
just a single wire fence.  It was something qualita tively 
different.  There was a road with trees on the side  of the 
road, and the five metre buffer that Monsanto requi red as 
part of its licence conditions for the growing of t he GM 
canola.  The deficiency of the evidence is surprisi ng, 
given that the evidence in the witness statements o f both 
Mr Robinson and Mr Stretch was to the effect that s wathing 
was a very common and the most common practice in t he 
Kojonup area for harvesting canola. 
 
 So the question becomes why – and I put this 
rhetorically – why did the appellants not adduce ev idence 
of experience in the locality with the movement of swaths 
over distances from one place to another.  That def iciency, 
we say, was fatal in terms of seeking to attribute to Mr 
Baxter reasonable foreseeability of the risk of mov ement.  
It was made clearer that evidentiary deficiency at 
paragraph 752 of the trial judge’s reasons for deci sion, 
where mention was made of what had been put to him at 
interlocutory stage, that there was going to be fro m the 
appellants an expert report from a  
Dr Snow, which would have gone to the question of s afe 
distances and suitable buffer zones as between dist inct 
cropping or grazing operations. 
 
 Now, that expert report was never forthcoming and,  had 
it been, it may have elucidated the point about whe ther the 
movement of swaths through that landscape with whic h we are 
particularly concerned here – the five metre buffer , the 
road, the trees – at that time of year, in the prev ailing 
environmental conditions was something that was rea sonably 
foreseeable.  We say that against that background a nd the 
failure of the appellants to prove their case, that  the 
trial judge was plainly right to conclude that the risk of 
– sorry, that the risk of decertification because o f the 
movement of swaths from Mr Baxter’s farm to Mr Mars h’s was 
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reasonable foreseeable.  It just simply wasn’t prov ed.  Can 
I come to ground 4, which is the issue of vulnerabi lity. 
 
McLURE P:   Perhaps I should just – for the record, nothing 
else – I thought Mr Baxter’s evidence-in-chief on a  couple 
of occasions accepted, in effect, that there was st rong 
winds and that it was capable of spreading weeds an d other 
things.  But, in any event, just to put you on note , 
really, I don’t know that you should waste your tim e on 
going to those.  I just put you on notice that ther e’s – 
the material that I’ve read in the evidence of your  client, 
that would suggest that there’s an evidentiary foun dation, 
but, in any event, there’s probably - - -  
 
CAHILL, MS:   Yes. 
 
McLURE P:   - - - not your best point, I think, Ms Cahill. 
 
CAHILL, MS:   I will just touch on it briefly at T829, 
transcript 829.  The point there is that nowhere is  it 
explored with him the distance over which he unders tood the 
– that the swaths could travel.  And the passage th at I 
took your Honours to a moment ago talked about how he 
presumed, because of all those protections, he assu med – 
presumed nothing would get over, was the language t hat he 
actually used.  Now, in relation to ground 4, which  deals 
with vulnerability, as we understand the essential 
complaint in this ground of appeal, it’s to say tha t the 
trial judge concluded that the exposure to a contra ctual 
sanction, exposure of the plaintiff to a contractua l 
sanction, can never amount to relevant vulnerabilit y for 
the purposes of imposing a duty of care. 
 
 We don’t see the reasons as going that far.  What they 
do is they focus on two types of vulnerability:  on e is 
vulnerability from the misapplication of 3.2.9, if his 
Honour’s construction was right, and I don’t addres s that 
one in the interests of time, today, for the reason s we’ve 
already touched upon, but, secondly, if one looks a t his 
Honour’s reasoning at 321 and 741, there’s no relev ant 
vulnerability in relation to a contractual term of that 
type. 
 
McLURE P:   Well, what does he mean by the – in effect, 
that the appellants – the damage suffered by the ap pellants 
or their vulnerability was self-inflicted and self-
initiated? 
 
CAHILL, MS:   Yes. 
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McLURE P:   Is this their conduct, what, in informing NASAA 
of what had – I mean, I just don’t understand quite  what 
he’s talking about. 
 
CAHILL, MS:   We think we understand what he means - - -  
 
McLURE P:   Perhaps you can help, then. 
 
CAHILL, MS:   - - - and that’s – it’s to do with the fact 
that the NASAA contract was a consensual arrangemen t into 
which they entered and contained this term, this – I’m 
sorry, I put that badly – this standard, 3.2.9, whi ch 
permitted, if the appellants’ construction is right  - - -  
 
McLURE P:   So, it’s sort of linked with the 
unreasonableness case, is it? 
 
CAHILL, MS:   Not directly.  It has got a different 
jurisprudential foundation because what it does is identify 
some limits to vulnerability in a variation on the way in 
which contractual relationships – that were describ ed in 
Woolcock, for example – limit a plaintiff’s vulnera bility.  
If I can be – if I can just develop that point as q uickly 
as possible.  The trial judge’s reasons, we say, do n’t 
purport to establish a general proposition that any  
exposure to any contractual sanction can never, in any 
circumstances, amount to a relevant vulnerability f or the 
purposes of the assessment of duty of care for pure  
economic loss, and we certainly don’t contend that.  
 
 Before developing that point, though, can I make s ome 
important submissions to place the particular contr actual 
term in context.  To understand the reach of standa rd 
3.2.9, at paragraphs 170657, I won’t dwell on it bu t the 
trial judge found that GM canola is both safe and l egal.  
It’s also food.  It happened to be accidentally pre sent on 
the – on Eagle Rest for reasons outside Mr Marsh’s control.  
It was found that there was no risk of it interferi ng with 
the genetic makeup of any of his crops.  The nation al 
standard did not permit decertification in those 
circumstances. 
 
 Against that background, the reach of standard 3.2 .9 
is a risk of decertification for the presence of a safe, 
legal food on Mr Marsh’s farm for reasons outside h is 
control where it’s not required – where that’s not a 
prohibition or a reason for decertification under t he 
national standard.  Now, the short point is this:  it’s 
open to the appellants and to NASAA to submit thems elves to 
that regime, and we make no judgment about the righ ts or 
wrongs of that, and we don’t ask the court to do so , but 
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there’s a separate question about whether a third p arty, 
such as Mr Baxter, can be held liable for the opera tion of 
such a term that has such a context and such a reac h. 
 
 That invites, because of the consensual nature of it, 
a consideration of the factor of vulnerability as i t has 
been considered in the context of cases such as Woo lcock.  
We recognise that there’s some care that needs to b e taken 
in applying those cases by way of analogy because, in those 
building cases, contractual vulnerability has usual ly been 
considered in the context of the allocation of cont ractual 
risk between plaintiff and defendant where there’s a 
contract between them.  Now, if I can – just pull u p 
Woolcock for me. 
 
 Woolcock is number 14 on our list of authorities.  At 
paragraph 23, we’ve got this point about – and this  is 
Gleeson CJ, Gummow, Hayne and Heydon JJ here – this  
reference to the important requirement of vulnerabi lity 
that has emerged since Caltex Oil, and this oft quo ted 
passage about what vulnerability is, and it’s the 
plaintiff’s inability to protect itself from the 
consequences of the defendant’s want of reasonable care.  
That’s usually understood to be in advance of the c onduct. 
 
 And what we see at 31 is a very important point ab out 
where, typically – this is page 533 – the onus lies , so 
that where we’re sitting in a contractual context a nd 
talking about the ability of a plaintiff to protect  
themselves contractually or, conversely, the coroll ary is 
expose themselves to risk, the important thing is t o 
understand that the onus lies upon the plaintiff to  
demonstrate that they had no alternative in that 
contractual setting other than to assume the burden  of the 
risks that they did or expose themselves to those r isks. 
 
 Now, we have nothing like that here from the 
plaintiff.  The appellants took no steps at trial t o 
demonstrate that there was no alternative to enteri ng into 
the NASAA standard and submitting themselves to the  full 
scope and force of standard 3.2.9 as it sought to b e – as 
it was applied by NASAA and sought to be upheld by the 
appellants here.  McHugh J, at paragraph 80 - - -  
 
NEWNES JA:   Is your point that they gain no commercial 
advantage - - -  
 
CAHILL, MS:   Most certainly - - -  
 
NEWNES JA:   - - - over - - -  
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CAHILL, MS:   Yes. 
 
NEWNES JA:   - - - some other means of certification which 
would have enabled them to sell the product? 
 
CAHILL, MS:   Well, they got a price premium over 
conventional products by entering into this contrac t. 
 
NEWNES JA:   But there were other means of doing that 
without subjecting themselves to 3.2.9. 
 
CAHILL, MS:   Well, that’s our contention, your Honour, but 
the important point we make about paragraph 31, of course, 
is that it was incumbent upon – this was the plaint iff’s 
case to prove, and they had to prove a duty, and by  
reference to the salient factors including vulnerab ility.  
And on the authority of Woolcock at 31, that requir ed them 
to demonstrate to the trial judge that there was no  
alternative but to submit to the regime of 3.2.9 in  order 
to sell their product as certified organic.  That’s  the 
point we make, and there was nothing like that here . 
 
 Now, McHugh J, at paragraph 80, page 548, talks ab out 
vulnerability being a key issue, and describes what  the 
vulnerability – what vulnerability means in that co ntext.  
Now, at 85, we draw the court’s attention there to what is 
said, again, in the context of a building case, but  the 
importance is that what his Honour does there is id entify 
the way in which the contractual vulnerability coul d have 
been addressed not just through a contractual relat ionship 
and the allocation of risk between plaintiff and de fendant, 
but also by the plaintiff entering into a contract with the 
vendor of the property, because this was one of the se – I’m 
saying facetiously – dodgy building cases, but wher e the 
building was deficient. 
 
 And the point his Honour is making here is, well, 
there was two things he could have done contractual , this 
plaintiff:  protected himself by getting a warranty  from 
the vendor, or getting an assignment of the rights that the 
vendor had from the ultimate defendant.  So, there’ s a real 
analogy there – here, to that case, where Mr Marsh – Mr and 
Mrs Marsh have not demonstrated what they could hav e done 
to protect themselves contractually other than by e ntering 
into 3.2.9. 
 
 So, the consensual nature of the relationship, thi s 
NASAA contract, that Mr and Mrs Marsh entered into is 
highly relevant, we say.  And at this point, I turn  to 
address a point that, I think, your Honour, Preside nt 
McLure, raised with me yesterday, which, if I under stood it 
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correctly, was to identify the way in which the AQI S 
administrative arrangements worked under the legisl ation 
that provided for the certification of NASAA and th erefore 
provided something that – and these are my words, n ot your 
Honour’s – went beyond a conventional contractual 
arrangement between the two and gave it the imprima tur of 
something that was more – again, my words – more ak in to a 
legislative arrangement. 
 
 Can I address that by making four points.  The fir st 
is this:  the administrative arrangements don’t hav e any 
legislative status.  That’s the first thing.  So, t hey’re 
not as if they are subordinate legislation.  The se cond 
thing is that even when one goes to those orders an d look 
at them, the purpose and object is readily discerni ble.  
Without dwelling on it in the interests of time, th ere are 
two clauses in particular that I draw the court’s a ttention 
to:  clause 1.4 and 19.1.1 at green appeal books 17 03 and 
1723 respectively. 
 
 Both of those clauses indicate that the fundamenta l, 
indeed the only, purpose of the objective – purpose  of the 
audit of NASAA by AQIS and its accreditation is to ensure 
compliance with the national standard.  So, it says  nothing 
about the virtues, proprietary, legitimacy of the s tandards 
otherwise.  It’s not a sanction - - -  
 
McLURE P:   I’m not sure that’s right.  As I understand it, 
you’ve got the export – perhaps I will just get the  – 
you’ve got the Commonwealth Export Control Act, you ’ve got 
the regulations made under the Commonwealth Export Control 
Act which entitle you to make orders, you’ve got th e Export 
Control (Organic Produce Certification) Orders.  Un der 
those Orders, AQIS can approve an association such as 
NASAA, and, in order to approve that association wh ich then 
gives, in effect, delegated authority to NASAA to g ive 
government approval to export using certified organ ic, but 
you have to establish a quality management regime a nd the 
NASAA standards are part of the quality management scheme 
submitted by NASAA. 
 
 So, the approval of the association NASAA by or un der 
the orders by AQIS is an approval of their standard s inter 
alia, which is the proposition I was putting. 
 
CAHILL, MS:   And, your Honour, we simply say, with 
respect, yes, but approval as to what?  And the ans wer is, 
when one looks at the administrative orders, approv al that 
they comply with the national standard.  It doesn’t  approve 
anything about them to the extent that they go beyo nd what 
the national standard says. 
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McLURE P:   Well, that’s not how I read it, but I 
understand the proposition that you put. 
 
CAHILL, MS:   So, we have those two features.  The third 
point is this:  that the NASAA standard itself does  not 
intend to have the character of regulation.  I can make 
that point quickly by reference to two pages:  1733  and 
1744.  And I just mention them – the parts of the t ext that 
I’m referring to specifically here:  final paragrap h on 
1733, first sentence: 
 

It’s NASAA standard is not case in stone, but is an  
organic, living and dynamic document. 

 
McLURE P:   As is the national standard.  It says the same 
thing. 
 
CAHILL, MS:    
 

A thorough review of this standard is anticipated w ith 
a new edition expected to be released in August. 

 
Over the page, just above (c): 
 

The standard is subject to continuous upgrading and  
amendment. 

 
Finally, the fourth point, and this is a really key  one, 
is, of course, the application of this standard to the 
appellants and their farming operation is assumed, not 
imposed, through a contractual arrangement between 
themselves and NASAA NCO, and that’s a really key p oint.  
We ask the question rhetorically – I was going to d o it at 
a later time but I will do it now – how differently  the 
case in Perre v Apand would have been – the facts i n Perre 
v Apand might have been assessed were it not a gove rnment 
regulation that precluded import into Western Austr alia, 
but, rather if those growers in that 25 kilometre r adial 
area had together, for reasons to improve the image  and 
garner a premium to the value of their product, ent ered 
into a memorandum of understanding between all of t hem that 
was to the effect that if potato blight broke out o n one of 
their properties, they all agreed that none of them  would 
sell their product. 
 
 We submit that that would have raised very differe nt 
issues in terms of vulnerability and the assessment  of the 
vulnerability factor in terms of the imposition of a duty 
of care in Perre v Apand.  So, coming to your Honou r, 
Justice Newnes’, point, we identify what we say is the 
essentially consensual nature of this relationship of where 
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the appellants have submitted themselves to the ope ration 
of 3.2.9, and we make this point:  none of us know anything 
about the motivations of the appellants in entering  into a 
contract that exposed them to the operation of that  
standard. 
 
 It might have been for commercial reasons.  Perhap s 
they did their sums and decided, after having done those 
sums, that the price premium that they earned on th e sale 
of products outweighed the contractual risks of a 
decertification for accidental presence of canola o n their 
land.  It might be that it had nothing to do with 
commercial imperatives for them.  Maybe it was some thing 
personal to their desire to submit to a regime over  and 
above that provided for by the national standard, t hat they 
agreed with the additional rigour that 3.2.9 impose d.  
Maybe there was another reason that I can’t think o f, but 
- - -  
 
McLURE P:   What’s the relevance of motive, though? 
 
CAHILL, MS:   Well, because, whatever was the reason for 
assuming the application of 3.2.9 to their farming 
operation, it has to be inferred, because of the co nsensual 
nature of the relationship, that the appellants und erstood 
and accepted that that had benefit to them.  It was  
something that they wanted to do because it had ben efit, 
otherwise they wouldn’t have entered into it, which  brings 
us to paragraph 110 of Perre v Apand where McHugh J  in the 
context of a discussion about vulnerability – no, s orry.  I 
might just have to - - -  
 
McLURE P:   Perhaps if you give it after lunch. 
 
CAHILL, MS:   Yes. 
 
McLURE P:   That’s fine. 
 
MURPHY JA:   It is 118? 
 
CAHILL, MS:   Yes.  Sorry.  It’s a transcription error, I 
think, your Honour.  No, it’s not.  It’s that passa ge about 
walking away - - -  
 
McLURE P:   We know the one. 
 
CAHILL, MS:   Yes. 
 
McLURE P:   Making a choice, knowing the risks, choosing to 
go one way instead of just walking away from the co ntract. 
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CAHILL, MS:   Yes. 
 
McLURE P:   Yes, we know. 
 
CAHILL, MS:   And that has that application here.  I’m not 
sure if your Honours wish me to keep going for anot her five 
minutes or - - -  
 
McLURE P:   Might as well, because I think it’s going – 
well, it’s up to you. 
 
CAHILL, MS:   Yes. 
 
McLURE P:   You’ve got – I don’t know – are you nearly 
finished? 
 
CAHILL, MS:   I’ve got – I think – it might be best if I 
just – I’m not saying – I can keep going for anothe r five 
minutes but, over the lunch break, I will pull it a ll 
together. 
 
McLURE P:   Are you able to give an indication - - -  
 
CAHILL, MS:   Commit to a timeframe? 
 
McLURE P:   Are you likely to finish shortly after the 
adjournment? 
 
CAHILL, MS:   I will endeavour to finish – if I said that I 
would endeavour to finish within the hour, would th at 
assist? 
 
McLURE P:   Yes.  I’m just trying to see whether we can 
program - - -  
 
CAHILL, MS:   Yes. 
 
McLURE P:   - - - the costs appeal.  That’s what this is 
about. 
 
CAHILL, MS:   Yes. 
 
McLURE P:   So, quarter past 2.  Perhaps quarter past 3. 
 
CAHILL, MS:   So, that will give me the day, because I 
think I started at 3 yesterday so - - -  
 
McLURE P:   Yes.  Yes.  Because it might be convenient – I 
assume you’re appearing on the costs appeal. 
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CAHILL, MS:   Ms Vernon will be appearing on the costs 
appeal. 
 
McLURE P:   Okay.  It might be convenient if we can do it 
all today, if we can - - -  
 
CAHILL, MS:   Yes. 
 
McLURE P:   - - - finish it. 
 
CAHILL, MS:   Mr Colvin is appearing for the appellants 
- - -  
 
McLURE P:   Yes, I know, but - - -  
 
CAHILL, MS:   - - - so I think he will need – yes. 
 
McLURE P:   - - - we’ve given him a not before time. 
 
CAHILL, MS:   Excellent. 
 
McLURE P:   That’s – so, you will be around about an hour. 
 
CAHILL, MS:   Yes. 
 
McLURE P:   Mr McCusker, how long will it take to reply, do 
you think? 
 
McCUSKER, MR:   Well, I would try to do it within the hour, 
your Honour. 
 
McLURE P:   So, it will take an hour to reply. 
 
McCUSKER, MR:   I would say so, yes.  I think it would be – 
with respect, it would be more prudent to simply te ll Mr 
Colvin - - -  
 
McLURE P:   Not to come today. 
 
McCUSKER, MR:   - - - not to come. 
 
McLURE P:   All right. 
 
McCUSKER, MR:   Yes. 
 
McLURE P:   Okay.  Well, in that case, we will adjourn till 
2.15. 
 

(LUNCHEON ADJOURNMENT) 
 
McLURE P:   Ms Cahill. 
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CAHILL, MS:   Just before I turn back to vulnerability, can 
I just mention – this flows on from a point raised by his 
Honour, Justice Murphy, with me about the contractu al 
provisions.  Just to mention in green appeal book 3  at page 
1379, clause 8.  In particular, clause 8.1, is anot her 
clause which very much indicates a lack of contract ual 
entitlement to decertify in the circumstances of th e 
incursion.  Returning to ground 4, where I was befo re 
lunch, I had identified the features of standard 3. 2.9, its 
character as a contractual provision, and the issue  about 
contractual vulnerability as a principle as express ed in 
the cases. 
 
 And where that leads to, then, is this conclusion as a 
submission to the court on behalf of the respondent , that 
this assumption of the risk of decertification for the 
reasons set out in 3.2.9, as relied upon in terms o f the 
construction by the applicants, was a risk assumed by Mr 
Marsh, not imposed upon him, not for the purposes o f being 
able to farm organically, because he was always at liberty 
to do that and that wasn’t affected by this, but ra ther to 
earn a price premium for his product. 
 
 And we say that with all of those factors and 
considerations put together, this was not a relevan t 
vulnerability for the purposes of attracting a duty  of 
care, and that’s the effect of the learned trial ju dge’s 
reasoning at 741.  That’s what he’s really saying.  Can I 
mention – just because it’s expedient to do so here  – the 
corollary of vulnerability, which is this salient f actor of 
control of risk, and just make these points.  Of co urse, it 
was the appellants who had control of whether or no t they 
entered into a contract with NASAA or not. 
 
 The respondent, Mr Baxter, had no control over tha t at 
all, whether they attempted to obtain certification  with a 
competitor or didn’t obtain certification at all.  
Obviously, the respondent is not in any position to  
influence NASAA’s exercise of its discretion under standard 
3.2.9.  Mr Baxter is not in a position to appeal th e 
exercise of the discretion, and he can’t mitigate i ts 
effects in terms of the presence of the swaths on t heir 
land and how they’re responded to in a way in which  the 
appellant can, or the appellants can. 
 
 So, to be clear, the appellant had contractual 
remedies that were built into the contract and also  into 
the standards in terms of their right to appeal or seek a 
reconsideration of the decision.  And, secondly, th e 
appellants also had control over what they were goi ng to do 
with the land in response to the incursion, and the  



HJG  SC/APP/PE/CACV 67/2014 
  

24/3/15   174 
12.29 CAHILL, MS   

evidence was, really, that they did quite a deal.  They 
were very diligent in removing volunteers and so fo rth.  
But the point here, though, in the context of the c ontrol 
of risk, is it was they who had the control over th e 
consequences of the incursion in terms of decertifi cation 
rather than the respondent. 
 
McLURE P:   Vulnerability usually directs attention to what 
the injured party can do to protect himself or hers elf from 
the conduct of the tortfeasor.  Your submissions ha ve an 
entirely different focus, and one might have though t quite 
a novel focus, but – I mean, I understand the propo sitions.  
It’s just that it’s not quite consistent with vulne rability 
as it’s usually understood in tort law, is it? 
 
CAHILL, MS:   Well, it is to this extent, your Honour, 
because all that we can control in terms of the con cepts 
that we’re dealing with here is the incursion by - - -  
 
McLURE P:   But it’s usually a question of the person who 
suffered damage, what they can do, how vulnerable t hey are. 
 
CAHILL, MS:   Yes.  Yes.  And the relevant - - -  
 
McLURE P:   To what you do. 
 
CAHILL, MS:   Yes, but the - - -  
 
McLURE P:   The tortfeasor does. 
 
CAHILL, MS:   The novelty here arises not so much in our 
application of the law but in the novelty of the fa cts, 
because it is the appellants themselves - - -  
 
McLURE P:   Anyway, look, I understand.  I’m only, really, 
just putting it to you to put the proposition that it’s a 
departure from what is within the ordinary scope of  
vulnerability for the purposes of the recovery of p ure 
economic loss in tort law.  I mean, it’s just – but  I - - -  
 
CAHILL, MS:   Well, we respectfully disagree, and the 
reason why we do is because the novelty emerges fro m the 
facts where the harm arises from a risk that the ap pellants 
themselves have created. 
 
McLURE P:   Anyway - - -  
 
CAHILL, MS:   That’s – that’s the factual novelty in the 
case.  We’ve created the risk of economic harm from  
something that our acts absent that contract would not have 
that consequence. 
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McLURE P:   Well, anyway. 
 
CAHILL, MS:   So, that’s the relevant vulnerability. 
 
McLURE P:   It’s an unusual argument.  Just put it that 
way. 
 
CAHILL, MS:   We say it’s not an unusual argument, with 
respect.  We say they’re unusual facts that try to pin a 
duty where the economic risk – sorry, the economic loss or 
risk of economic loss has been created by the appel lants.  
When we come to ground 2, as I foreshadowed before lunch, 
the appellants rely heavily on the reasoning in Per re v 
Apand, and we don’t – we think it’s appropriate, wi th 
respect, to look at Perre v Apand because of this m ethod of 
analogical reasoning which the High Court supports.  
 
 But the difference between the two sides here is t hat, 
when we look at Perre v Apand, all we see are the v ery 
material differences on the facts.  We start with t he 
interest, relevantly, that was affected by the rele ase of 
this seed.  The interest, relevantly, that the Perr es had 
in Perre v Apand, and the effect on the interest, w as that 
the land was quarantined and simply effectively pre vented 
them from exporting into their primary market.  Wel l, we 
don’t have that position here. 
 
 There’s nothing to prevent the Marshes from farmin g 
organically.  There’s nothing to prevent them from selling 
their product.  But what they do lose here is a pri ce 
premium, something that they get more than other gr owers – 
conventional growers aren’t entitled to by reason o f their 
certification, and that’s a qualitatively different  
interest with which we’re concerned.  I’ve already touched 
upon vulnerability and noted the relevant differenc e here.  
In Perre v Apand, there was a government regulation  
imposed, and made a submission about how differentl y Perre 
v Apand might be viewed if there had been the econo mic risk 
imposed by a memorandum of understanding amongst th e 
growers to the effect of the government regulation.  
 
 Similarly, in relation to the control of risk in 
advance of the incursion, there was nothing that th e Perres 
could do to prevent the operation of the government  
regulation.  Here, however, with the Marshes and th eir 
contractual protections, they actually had the oppo rtunity 
to move their crops away from the boundary, and tha t made 
the risk of decertification – or should have made t he risk 
of decertification much less, we say.  Autonomy and  
legitimacy of conduct, of course, is really a very key 
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difference and very critical to the assessment of w hether 
or not a duty of care exists here. 
 
 Of course, in Perre in Apand, you had this uncerti fied 
seed that was being sold and supplied into this pot ato 
growing region to the Sparnons.  And, of course, th is 
doctrine of autonomy is terribly important in the w ay in 
which it’s articulated between paragraphs 115 and 1 17 of 
the reasons of McHugh J in Perre v Apand, because t hat 
point is made that our law does not extend to rende ring 
people liable for pure economic loss for legitimate  
activities, even where they know that they might ca use 
loss. 
 
 As I addressed your Honour, Justice McLure, yester day, 
whatever may be the boundaries and the limits of wh at 
constitutes a legitimate activity, there can be no 
suggestion other than that what Mr Baxter did here was 
legitimate.  His swathing was a common practice, ca rried 
out professionally on the advice of an agronomist, and 
there was nothing to suggest that there was anythin g 
unusual about that particular method or the way in which 
the method of swathing was carried out on that day.   So, 
here we have, within the doctrine of autonomy, a co mplete 
answer to this claim in negligence, the existence o f a 
duty. 
 
 Even where risk of pure economic loss is foreseeab le, 
there is no restraint on that legitimate activity t hat the 
law imposes.  Now, the only exception is the one th at 
McHugh J identified in 117 which has no application  here 
but had application in Perre v Apand – was that Apa nd was 
already under a corresponding duty not to infect th e 
Sparnons with the potato blight and supply the seed .  So, 
they were already under – there was no imposition o n their 
right to autonomy by imposing a duty on the Perres because 
that restraint already existed.  We have nothing li ke that 
here. 
 
 There is no suggestion that there was any restrain t on 
the swathing of canola.  There was no restraint to ensure 
that it blew over into anybody’s property.  All the  Mr 
Baxter had to do was comply with his licence.  That  he did, 
and there’s a clear finding about that.  And that’s  the 
additional reason why the doctrine of autonomy cont inues to 
have application here and precludes the finding of a duty 
of care.  There’s also a very relevant difference o n the 
facts in terms of the knowledge of risk and its mag nitude, 
because it was quite clear in Perre v Apand at para graphs 
132, 141, that there was very precise knowledge on the part 
of the Apands about the extent of the risk to these  other 
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growers who wouldn’t be able to then export their p roduce 
to this state. 
 
 There’s nothing like that here.  We say that the 
appellants don’t get over the threshold even of rea sonable 
foreseeability.  And whilst President McLure clearl y 
doesn’t accept that proposition, certainly - - -  
 
McLURE P:   No, no.  I’m mindful of the degree of 
particularity or generality that the foreseeability  
requirement at the duty level involves.  That’s the  point I 
was trying to make. 
 
CAHILL, MS:   The point we make, though, here in relation 
to the knowledge of magnitude of risk is that, clea rly, 
there can have been no knowledge – there’s certainl y no 
evidence of knowledge of the magnitude of the risk on the 
part of Mr Baxter here.  He was provided with a cop y of 
section 3.2 and then these broad statements about, “I could 
lose my – lose my certification”.  We ask rhetorica lly, 
looking at section 3.2 of the NASAA standard, how c ould he 
have possibly understood the magnitude of the risk on a 
normal reading of that provision, especially in lig ht of 
those matters, those factual matters to which I ref erred 
previously in relation to the issue of reasonable 
foreseeability. 
 
 Physical propinquity is the one factor which this case 
shares with Perre v Apand.  That’s recognised;  Mr Marsh 
was in physical propinquity to Mr Baxter, but that,  of 
course, is never going to be enough, and it doesn’t  fully 
address the issue of indeterminacy of liability aga inst the 
background of the apparent reach and scope of secti on 3.9.2 
and its – 3.2.9, I beg your pardon – and its discre tionary 
foundation.  We rest on our – so, for those reasons , we say 
that there can be no duty of care found in this cas e, and 
his Honour was clearly right – the trial judge – to  so 
conclude. 
 
 We rest on our written submissions in relation to 
grounds 5 and 6, and turn to ground 7 which deals w ith 
breach.  Can I make the point here that we do empha sise 
that the case on breach was limited on the pleading s at 
trial to the essential complaint that we had not – we 
swathed when we could have harvested.  There was no  
question of reasonableness that was addressed in th e 
pleading.  It was simply there was an alternative a nd the 
fact that you didn’t follow the alternative meant t hat you 
were in breach.  We were, in effect, obliged to ado pt an 
alternative that mitigated the risk. 
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McLURE P:   I read the pleading as saying reasonable care 
required that you direct harvest, not swath.  That’ s what 
breach is usually about;  it’s identifying the part icular 
aspect of the failure to exercise reasonable care.  That’s 
how I read the pleading. 
 
CAHILL, MS:   The point was this, though:  the heart of the 
pleading was not that we shouldn’t have swathed, bu t that 
we couldn’t. 
 
McLURE P:   Well, that’s a very - - -  
 
CAHILL, MS:   And that was the objection that we took at 
trial, and we maintain that objection before this c ourt. 
 
McLURE P:   Anyway. 
 
CAHILL, MS:   Nevertheless, we – in terms of the analysis 
of breach by the trial judge, this obviously rested  on the 
conclusion that standard 3.2.9 did not permit 
decertification, and I won’t address that in the in terests 
of time for the reasons advanced this morning.  Whe n we 
look at the alternative position, assuming that 
decertification was permitted, the question under s ection 
5B(1)(c) is, in substance – and I think, your Honou r, 
President McLure put this to me yesterday – is, in 
substance and in broad sense, an assessment of the 
reasonableness of the swathing rather than the dire ct 
harvesting. 
 
 Now, in our submission, that falls to be assessed 
against the significant concession that was made by  the 
appellants yesterday.  I mean, up until yesterday, it 
hadn’t been challenged – well, it wasn’t challenged  that 
there are legitimate agricultural reasons for swath ing 
generally, and that that’s the preferred method of 
harvesting canola.  But, now, there’s no challenge that Mr 
Baxter had a legitimate reason himself to swath bec ause of 
the weed control that he could gain in those herbic ide 
resistant rye grass paddocks, and that’s that findi ng - - -  
 
McLURE P:   I didn’t quite understand the – I mean, I had 
trouble understanding the concession, but, as I end ed up, I 
thought he was – I thought Mr McCusker was saying t hat, in 
the abstract, in a theoretical perspective, swathin g is a 
method, a legitimate method, but, in the circumstan ces of 
this case, it was unreasonable.  Now, that’s, I tho ught, 
where it ended up.  If I’m wrong, I’m wrong, but - - -  
 
CAHILL, MS:   Well - - -  
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McLURE P:   - - - you obviously have a different view. 
 
CAHILL, MS:   Well - - -  
 
McCUSKER, MR:   If it would be helpful, your Honour, you’re 
right. 
 
McLURE P:   Sorry? 
 
McCUSKER, MR:   I say if it would be helpful, you are right 
in what I conceded or what I said.  You’re correct.  
 
McLURE P:   What did you say? 
 
McCUSKER, MR:   I said that swathing is a well-accepted 
practice, but that in the particular circumstances of this 
case, it was - - -  
 
McLURE P:   It was unreasonable. 
 
McCUSKER, MR:   - - - it was unreasonable. 
 
McLURE P:   Yes.  That’s what I understood in the end. 
 
CAHILL, MS:   Yes.  Well - - -  
 
McLURE P:   Just so that you don’t - - -  
 
CAHILL, MS:   No. 
 
McLURE P:   - - - narrow your submissions unduly as a 
result, Ms Cahill. 
 
CAHILL, MS:   Well, there might be an important point for 
MrCusker ultimately to clarify because, as I unders tood his 
submission – and this is an important point in term s of the 
factual findings that the court is required here to  review 
or not, as the case may be – but there was this fin ding at 
713, 713, to the effect that Mr Baxter himself had a 
legitimate reason for weed control purposes to swat h those 
two paddocks.  Now, I understood Mr McCusker to say  
yesterday – and, of course, he can clarify or chang e his 
position in reply – that that was accepted that tha t was a 
reason, but it wouldn’t, in all of the circumstance s, 
albeit that fact was accepted, militate against the  
conclusion that it was nevertheless unreasonable to  direct 
harvest – sorry, to swath.  So, there may be some -  - -  
 
McLURE P:   Anyway, you’ve - - -  
 
MURPHY JA:   I think if you put it in terms of weight - - -  
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CAHILL, MS:   That’s how I understood it. 
 
MURPHY JA:   - - - I think he accepted 713 but said - - -  
 
CAHILL, MS:   That’s how I understood it. 
 
MURPHY JA:   - - - you weigh that against other things. 
 
CAHILL, MS:   Yes.  And, as - - -  
 
McLURE P:   Well, I’m not sure, so, at the end of the day, 
we’ve got the written submissions.  We know, at lea st, 
where they are in the written submissions, and then  we will 
have to go back and try and identify what’s left. 
 
CAHILL, MS:   Yes.  So, my understanding was as your 
Honour, Justice Murphy, just put it, and can I make  these 
submissions about if that be Mr McCusker’s position , what 
we say the consequences of it are.  Now, it’s impor tant to 
understand that if 713 is accepted, that what that meant 
was that to direct head would deny Mr Baxter a furt her 
opportunity to control his weeds in those paddocks where 
the RR canola was growing. 
 
 And that’s important, and it can be tested against  the 
evidence that’s cited at paragraph 484, because the re was 
this criticism, if you like, of Mr Baxter for direc t 
heading the Mailbox paddock on that boundary which had 
conventional canola in it that year, and he was cro ss-
examined about that and, at 484 of the trial judge’ s 
reasons for decision, the answer in re-examination as to 
why he did that was because he could desiccate that  paddock 
and, at the same time, allow for a weed spray to be  applied 
at the time of harvest, and that was something that  he 
couldn’t do with his RR canola because he had alrea dy 
applied Roundup Ready – yes, Roundup Ready herbicid e during 
the growing phase. 
 
 So, what this culminates in, then, is a propositio n 
that, albeit that it assists him to swath, to contr ol weeds 
in those paddocks, he may not do so, and he may not  do so 
because there’s a risk of swaths blowing next door,  and 
that that’s just – that’s the evaluation that the c ourt 
should make.  Now, what this does is not only milit ate 
against any opportunity  
 Mr Baxter has to engage in additional weed control , 
but it also ignores the fact that this was a new cr op, as 
the learned trial judge found, had not been grown b efore, 
and it’s said that – and, basically, the conclusion  is that 
Mr Baxter was not permitted to use the preferred me thod of 
cropping, albeit that he had not experienced any se ed 
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shattering or uneven crop ripening with his convent ional 
crops, he was not allowed to deploy the preferred m ethod of 
swathing that would militate against those eventual ities on 
his new crop that he hadn’t tried before. 
 
 Why?  Because there was this increased risk of swa ths 
blowing over.  So, to simply say that without comin g back 
to section 5B ignores the specific balancing act th at 
5B(2)(a) to (d) and those factors require, which lo oks at 
the evidence of the probability of harm.  Well, her e, the 
evidence was woefully deficient, both in relation t o the 
extent of the movement that could be probably expec ted, and 
also in relation to the risk of decertification.  T he type 
of harm was of a very particular character;  no one  was 
going to be injured, no physical property was going  to be 
damaged as a result of this swathing. 
 
 Even if one gets over the probabilities of it movi ng 
on to the adjacent farm, it’s just going to rest th ere.  
That’s all that’s going to happen and, at the very worst, 
there will be a loss of price premium in the sale o f these 
goods as conventional rather than certified.  And t he other 
balancing measure is to – without repeating the 
submissions, to note this very individualistic obje ctive 
that underlies 3.2.9, and I won’t repeat the submis sions 
that I made before lunch about those. 
 
 Relevantly, here, we draw the court’s attention to  
Dovuro v Wilkins, which is which number on our – at  page 
329 and number 5 on our list.  McHugh J, yet again,  talking 
about common practice, and it’s relevant, here, to have 
regard to these remarks because of swathing being a ccepted 
to be a common, if not preferred, practice of harve sting in 
the Kojonup region.  His Honour talks about: 
 

If negligence law is to serve any useful purpose – 
 

it has got to: 
 

…reflect the foresight, reactions and conduct of 
ordinary members of the community 

 
etcetera: 
 

To hold defendants to standards of conduct that don ’t 
reflect the common experience of the relevant commu nity 
can only bring the law of negligence, and with it t he 
administration of justice, into disrepute.  It’s no t to 
say that a defendant will always escape liability b y 
proving that his or her conduct was in accord with 
common practice.  From time to time, cases will ari se 
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 where, despite common practice in a field of 
endeavour, a reasonable person in the defendant’s 
position would have foreseen and taken steps to 
eliminate or reduce the risk that caused harm to th e 
plaintiff. 

 
Now, that’s the case of the appellants here.  But t his 
caution is important: 
 

But before holding a defendant negligent even thoug h 
that person has complied with common practice, the 
tribunal of fact had better first make certain that  it 
has not used hindsight to find negligence.  Complia nce 
with common practice is powerful, for not decisive,  
evidence that the defendant did not act negligently .  
And the evidentiary presumption that arises from 
complying with common practice should only be displ aced 
where there is a persuasive reason for concluding t hat 
the common practice of the field of activity fell s hort 
of what reasonable care required. 

 
Well, we say that those observation are very applic able 
here.  So, whilst it might be easy to say once this  has all 
happened and looking back that, well, you could hav e done 
it somehow differently and this would never have ha ppened, 
but that’s not the process of reasoning that is app ropriate 
in terms of the section 5B exercise.  We say for th ose 
reasons that the learned trial judge was clearly co rrect in 
concluding that there was no breach of duty of care , even 
if a duty was held to have existed. 
 
 Can I deal very quickly with an aspect of legal 
causation in this way, by bringing together content ions – 
aspects of contentions 1 and 4 with ground 8, secti on 5C.  
And, essentially, our points are put in short form in this 
way:  contention 1 is all about the national standa rd.  
Now, we obviously acknowledge that the national sta ndard 
represents the minimum standards that are applicabl e for 
certification.  That’s what the regulatory environm ent 
describes. 
 
 But, nevertheless, the point that we make in our 
submissions and we provide the references – the tri al 
references for it – is that the NASAA officers who gave 
evidence were quite clear, that they consider thems elves 
bound to apply the national standard and, specifica lly, 
there should be – this was Ms Denham who heads NASA A, or 
did at the time of the trial – there should be no 
circumstance in which you can be decertified under the 
NASAA standard but not decertified under the nation al 
standard.  So, this was a self-imposed approach, in  
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particular, to the decertification of operators;  t he 
approach that NASAA had to the application of its o wn 
standards. 
 
 From that position, there could not have been a 
decertification of Mr and Mrs Marsh because, clearl y, the 
national standard did not permit it.  There are thr ee 
essential features of the national standard that I will 
briefly refer your Honours’ to.  First of all, stan dard 
3.1.9(b) on page 1853 of green book 4.  Now, 3.1.9( b) is 
the only provision in the national standard that de als with 
the adventitious contamination of product GMOs, and , 
obviously, what it requires is contamination of pro duct.  
So that’s important.  It says nothing about 
decertification;  just, they need to be excluded fr om the 
sale. 
 
 In the genetic modification provisions that commen ce 
at 1855, section 3.3, those general principles are very 
important.  The national standard makes clear earli er that 
the general principles tell you what the standards are 
designed to achieve, and these two general principl es make 
it quite clear that it’s products being free from G MO 
contamination which is the intended objective of th ese 
provisions. 
 
McLURE P:   Well, because of the lateness of the house, I 
think we will just hear from you on these matters, rather 
than get your submissions on all of the relevant pa rts of 
the national standard. 
 
CAHILL, MS:   I wasn’t – sorry, I’m not understanding your 
Honour. 
 
McLURE P:   Well, I’m just, really, saying that you’ve got, 
what, 10 minutes left so - - -  
 
CAHILL, MS:   I understand. 
 
McLURE P:   - - - I’m going to let you go. 
 
CAHILL, MS:   Yes.  Yes. 
 
McLURE P:   Whatever submissions – whatever matters you 
wish to - - -  
 
CAHILL, MS:   Yes. 
 
McLURE P:   - - - our attention in the national standard. 
 



HJG  SC/APP/PE/CACV 67/2014 
  

24/3/15   184 
12.29 CAHILL, MS   

CAHILL, MS:   Yes, and that’s all that I’m seeking to do 
right now, is just highlight - - -  
 
McLURE P:   Well, I’m just saying without any engagement 
from the bench. 
 
CAHILL, MS:   I see.  I understand.  And – yes.  Now, 3.3.2 
was the other one that I needed to draw your attent ion to.  
3.3.2 is important at the bottom of 1855 because th e 
avoidance of the accidental introduction of genetic ally 
modified organisms to the organic farm is language that is 
used in contradistinction to contamination.  We hav e the 
former, not the latter, in the facts of this case.  Now, 
apart from the – those are the only provisions, and  I’m – 
there’s more that we put in our written submissions , but we 
rest on those. 
 
 In terms of contention 4, there was really only a 
couple of points that I wanted to raise orally with  your 
Honours.  First of all, to address that point that your 
Honour raised with me yesterday – President McLure – about 
the very high threshold that might be needed to pro ve 
unreasonableness in this sense.  We, with respect, don’t 
see it that way.  It’s a question of legal causatio n about 
which this will bear upon, so one looks at the cond uct 
against 3.2.9 of NASAA and how it has been performe d, and 
then looks at it in a much more common sense way, i f you 
like, about what is the true cause of the decertifi cation 
in these circumstances. 
 
 Interestingly, however, if one was to apply the te st 
of reasonableness, as it has been developed in Lee with the 
illogicality or irrationality, there’s interesting – 
there’s some interesting findings of his Honour, I think, 
between 608 and 611 of the reasons for decision abo ut the 
illogicality of the decertification for three years .  Just 
in terms of the factual matters, we just headline t hese 
points in relation to the position at 2010, when th e 
decertification occurred. 
 
 Your Honours will see – where’s that – at volume 4  of 
the green appeal book, page 2014, the swaths – thes e are 
the GPS location of the swaths in April, so this is  where 
the 245 were situated. 
 
McLURE P:   I’m sorry, what volume? 
 
CAHILL, MS:   2014.  Now, with Mr McCusker’s permission, 
and if the court wishes, I will hand up a better co py of 
the map at 2013 that better delineates the paddock 
boundaries for Eagle Rest.  And it’s just easier to  



HJG  SC/APP/PE/CACV 67/2014 
  

24/3/15   185 
12.29 CAHILL, MS   

interpret 2014 if one can actually see more clearly  where 
the paddocks begin and end. 
 
McLURE P:   Yes. 
 
CAHILL, MS:   So, the short point here is that there were 
no swaths found in paddocks 8 or 9, and one can see  that 
from 2014.  In paddock 7, you had these ones stuck in the 
trees on the boundary between 9 and 7, and then a h andful, 
one can see there.  At 11, you can see those three swaths 
in the southern part of the paddock, and handful at  the 
edge of paddock 13, up the top.  The short point is  the 
concentration of swaths was, clearly, in 10 and 12,  and 
those were two paddocks that, for separate reasons,  were 
not – didn’t contain any certified – they were both  
decertified at the time. 
 
McLURE P:   And I take the documents JAB215 to 2021 to be 
the GPS positioning points of where the swaths were  found 
on the various - - -  
 
CAHILL, MS:   Yes. 
 
McLURE P:   - - - paddocks - - -  
 
CAHILL, MS:   So, they correspond. 
 
McLURE P:   - - - in Eagle Rest.  Yes. 
 
CAHILL, MS:   So, one can calculate the number - - -  
 
McLURE P:   Which is then shown on the map at 2014. 
 
CAHILL, MS:   Exactly. 
 
McLURE P:   Right. 
 
CAHILL, MS:   Yes.  And, so, here we had paddocks 8 and 9 
decertified for no reason.  I made a submission abo ut 
paddock 11 yesterday – this morning, I beg your par don – 
where you had the three swaths in the buffer zone, and that 
paddock and its crop were decertified.  I won’t reh earse 
the submissions that appear in the written submissi ons 
about all the other features that rendered it illog ical for 
the certification to happen to the extent it occurr ed or at 
all.  In 2011, of course, a year later, you’ve got eight 
swaths that have – eight – I beg your pardon, eight  
volunteers that have germinated from all of these s waths.  
Eight volunteers in two paddocks and yet - - -  
 
McLURE P:   This is after the swaths had been collected. 
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CAHILL, MS:   Yes, so, in April, the swaths were collected, 
in April 2011, and, then, by the end of 2011, eight  RR 
canola volunteers had germinated.  Yes.  Three of w hich 
were found in January of 2011 after some summer sto rms.  
So, eight swaths in two paddocks and yet the 
decertification of all of these paddocks continues until – 
for three years. 
 
McLURE P:   But wasn’t the evidence that although there 
were that many swaths, there were also seeds spread  
through, so it was the widespread of the seeds.  I’ ve got 
the exhibit that’s a swath – I think it’s exhibit 1 5 – 
which has really quite a clear indication of what a ctually 
a swath is and the number of little seeds.  It look ed like 
chia seeds, really, perhaps a bit bigger. 
 
CAHILL, MS:   Poppy – sort of like poppy seeds. 
 
McLURE P:   Yes.  Yes.  So, very small and spread 
throughout – spread around whatever the evidence of  the 
inspectors was. 
 
CAHILL, MS:   Well, yes, but this tells you where the 
concentration was – is our point. 
 
McLURE P:   Well, that shows you where the swaths were. 
 
CAHILL, MS:   Yes. 
 
McLURE P:   And you’ve got these little poppy seeds that 
have burst out of their pods, and they may not nece ssarily 
correspond with the location of the swath. 
 
CAHILL, MS:   And eight - - -  
 
McLURE P:   Eight - - -  
 
CAHILL, MS:   - - - germinate in the first year, and 
there’s never any more.  And at the end of that fir st year, 
what could and should have happened, as the learned  trial 
judge found, was that the certification should have  been 
restored and any volunteers simply pulled out as th ey 
emerged. 
 
McLURE P:   We’ve got no information as to what comprises 
the 85,000, do we?  I mean, it’s a bit of a disadva ntage, 
really, not knowing what categories of damages have  been 
agreed but - - -  
 



HJG  SC/APP/PE/CACV 67/2014 
  

24/3/15   187 
12.29 CAHILL, MS   

CAHILL, MS:   We’re damned if we do and damned if we don’t, 
your Honour.  We’re damned if we agree these damage s and 
take them away from the - - -  
 
McLURE P:   No, no, no, but there’s no reason why – because 
causation is so linked with breach, it’s really int eresting 
to then identify the precise categories.  I assume it’s, 
you know, future domestic production, future export  income 
with the premiums.  I mean - - -  
 
CAHILL, MS:   It’s just a loss of – well, he’s a farmer, so 
he sells to wholesalers but - - -  
 
McLURE P:   Yes, but there are different categories of 
loss:  domestic – I mean, I don’t know what the cat egories 
are because we don’t – we haven’t been told.  Is th ere 
anywhere that we would find out, in the appeal book s? 
 
CAHILL, MS:   I wonder, in the agreed facts, would there be 
anything?  We will check.  So, that’s the issue in relation 
to causation and contentions 1 and 4 insofar as it bears 
upon this question of reasonableness and how that, then, in 
turn, bears upon section 5C and the evaluation of l egal 
causation. 
 
MURPHY JA:   Were all the swaths there by late November 
2010, early December? 
 
CAHILL, MS:   I beg your pardon? 
 
MURPHY JA:   Were all the swaths there by - - -  
 
CAHILL, MS:   Yes - - -  
 
MURPHY JA:   - - - late November, early December? 
 
CAHILL, MS:   There was only that one event of incursion, 
so it’s not as if more swaths came after.  So, what  one 
would have been seeing in terms of the swaths as th ey were 
situated in the map that your Honours have is what has 
happened to the swaths after they have been lying t here in 
the open environment for four months – three to fou r 
months. 
 
MURPHY JA:   So, they weren’t collected straight away. 
 
CAHILL, MS:   No, and his Honour said something about that;  
the fact that they should have been – could have be en.  
And, of course, because we’re dealing with seeds – just to 
address your Honour’s point about the poppy seeds, your 
Honour, President McLure – because we’re dealing wi th poppy 



HJG  SC/APP/PE/CACV 67/2014 
  

24/3/15   188 
12.29 CAHILL, MS   

seeds, they’re not those sorts of seeds that have t heir own 
little parachutes that fly like – I’m trying to thi nk of 
some sort of weeds.  These poppy seeds have no capa city to 
disperse through the air other than via the seed po d.  So, 
once they’re in the ground, they’re in the ground. 
 
McLURE P:   And sheep, of course. 
 
CAHILL, MS:   Well, yes.  If a sheep eats a seed pod. 
 
McLURE P:   They look very – you know, they’re very small, 
very light, it looks like. 
 
CAHILL, MS:   So, that’s a relevant consideration in terms 
of the dispersal and the reasonableness of the resp onse to 
the existence of seeds on the land. 
 
McLURE P:   My reading of the evidence from the NASAA 
people, though, was that the seeds were spread diff erently 
than the swaths, that there was no – they were – I mean, 
the reports say the seeds are spread all over the p roperty.  
I mean - - -  
 
CAHILL, MS:   Yes, well – well, I don’t think they ever 
said that - - -  
 
McLURE P:   In any event - - -  
 
CAHILL, MS:   - - - but - - -  
 
McLURE P:   - - - it doesn’t matter. 
 
CAHILL, MS:   - - - and I’m not sure how they could - - -  
 
McLURE P:   Well, it might, but - - -  
 
CAHILL, MS:   And I don’t think it was a finding either 
because, of course, these little black seeds agains t the 
soil, it would be hard to – and, in fact, I think i t was Ms 
Goldfinch who said, “Well, how would you ever tell what 
seeds were – what sort of seeds were in the soil un less you 
did these sort of ridiculously large number of soil  tests 
in a paddock, because of the size of them and the c olour”.  
So, can I just deal very quickly with an aspect of ground 
11 which deals with nuisance claim, and coming to 1 9 on the 
appellants’ list of authorities, Victoria Park Raci ng v 
Taylor. 
 
 So, this picks up on the discussion that your Hono ur, 
Justice McLure, had with Mr McCusker yesterday, and  how 
this case might fit within the two generally recogn ised 
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categories.  Well, we’ve not found any case that co uld, and 
we’re looking at authorities that tell us what to d o about 
this.  Victoria Park Racing is relevant – one of th ose 
first year torts type cases – and the facts of whic h are, 
presumably, well known to the bench about this broa dcasting 
tower next to the racecourse, and this claim in nui sance 
that was brought because people stayed home and lis tened to 
the broadcast rather than coming to the ground. 
 
 The relevant passage is at page 493 of the reasons  of 
Latham CJ, and the point here that is being made is  that 
the effect of the action, this broadcasting of the races 
from next door, was to make the business carried on  by the 
plaintiff on the land less profitable, and that’s w hat we 
have here.  There’s no claim for nuisance in the se nse that 
I’ve had to go and pick up these swaths and it has been a 
problem and a waste of time and, for some reason, y ou know, 
I like to have picnics on those paddocks and I don’ t like 
to sit amongst scratchy swaths.  Nothing like that.  
 
 This is a loss of profitability owing to the 
application of standard 3.2.9 without which there w ould be 
no relevant interference with the land for the purp oses of 
the land of nuisance, and that’s very key.  Absent that, 
we’re in the realm of Victoria Park Racing, and, as  his 
Honour says there: 
 

The facts are that the racecourse is as suitable as  it 
ever was for use as a racecourse. 

 
That’s the same position we have here.  The only di fference 
is the operation of 3.2.9, but that’s not something  due to 
the presence of the swaths in and of themselves or a 
feature of the land.  It’s a consequence of the app lication 
of that standard, and that’s why the law of nuisanc e is a 
very uncomfortable fit for a complaint of the chara cter 
that the appellants have here, and why I made the 
observation yesterday that it is unlikely to be an accident 
that Perre v Apand did not involve a claim of nuisa nce.  
That wasn’t even sought to be prosecuted. 
 
 The reason probably was because a consideration of  
these sorts of facts discloses no interference with  the 
enjoyment of the land in the way in which the tradi tional 
law of nuisance requires.  Just – I have a moment, please, 
your Honour.  I have nothing further, your Honour. 
 
McLURE P:   Yes.  Thank you, Ms Cahill.  Mr McCusker. 
 
McCUSKER, MR:   Thank you, your Honours.  First, your 
Honour, the President referred to the question of i s there 



HJG  SC/APP/PE/CACV 67/2014 
  

24/3/15   190 
12.29 McCUSKER, MR   

any detail about the damages and how they have been  
calculated.  There is evidence, and it starts at – obtained 
in green appeal book at page 1106 and following, bu t that’s 
evidence that was given by Mr Marsh in a written st atement, 
and he sets out what the effect of loss - - -  
 
McLURE P:   Just the categories. 
 
McCUSKER, MR:   The various categories of loss:  crop 
rotation, organic seed propagation, feeding certifi ed stock 
using - - -  
 
McLURE P:   Sorry, what page? 
 
McCUSKER, MR:   Sorry, your Honour.  1106. 
 
McLURE P:   Yes.  So, are you saying that they are, indeed, 
the categories of loss - - -  
 
McCUSKER, MR:   They are the categories of - - -  
 
McLURE P:   - - - that were agreed? 
 
McCUSKER, MR:   Yes.  That was the effect.  There’s an 
important aspect to that, that when certified is lo st, it’s 
clear that a lot of consequences ensued, and he has  set out 
there all of the consequences resulting from, in ef fect – 
well, not just the decertification but the decertif ication 
that sprang from the canola seeds.  And that goes r ight 
through to page 1111, where he – there’s quite a lo t of 
detail about what the problem was during that perio d.  And 
then, again, at page 1116 to 1117. 
 
 So, it wasn’t just the loss of certification that 
prevented him from selling his goods or his produce  as 
organic.  It wasn’t just that that was a problem.  It was 
also other things such as the seed propagation – wh ich he 
has mentioned – the crop rotation.  All of these th ings 
have an impact on his farming business.  I certainl y won’t 
take your Honours through to read that, but I thoug ht you 
should have the reference.  Your Honour, Justice Mu rphy, 
raised a question about – which I apprehended you m ight 
raise with me again but I’m not sure now – about th e 
contract. 
 
MURPHY JA:   Well, yes.  If you would like to say what you 
understand the plaintiff’s case was and what provis ion they 
were relying on. 
 
McCUSKER, MR:   Yes, certainly.  The power to suspend is 
found in the contract, clause 8.1, at appeal book 1 377.  
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There’s an obligation – I’ve taken your Honours to this 
before.  There’s an obligation under the contract t o comply 
with the NASAA standards.  Now, it’s – sorry, 1379.   I said 
1377.  And, so, effectively, to cut it short, your Honour, 
we say there was a power to suspend in the contract  but 
there’s also an obligation to comply with the terms  of the 
NASAA standards.  It would be strange on – it’s a p roper 
construction of this contract to say, well, we will  set 
aside 3.2.9 because that’s in the standards which w e’re 
supposed to comply with but you can’t really comply  with 
that. 
 
 I think, read harmoniously, you’ve got to give som e 
proper effect to what the intention is behind the c ontract, 
and the intention is that 3.2.9 forms part of the c ontract.  
There’s an obligation to accept the decertification  if it’s 
- - -  
 
McLURE P:   Well, you don’t, because there are appeal 
rights. 
 
McCUSKER, MR:   Well, subject to that. 
 
McLURE P:   It has – it has a sort of hybrid private-public 
aspect, these - - -  
 
McCUSKER, MR:   It does, and I stand corrected, your 
Honour.  There are appeal rights, but it’s within t hat 
context that there’s a contractual obligation, subj ect to 
the right of appeal. 
 
MURPHY JA:   But 8.1 is an interim measure, isn’t it, that 
is suspending, really, to allow – you suspend, you inspect, 
you test - - -  
 
McCUSKER, MR:   Yes. 
 
MURPHY JA:   - - - and, then, don’t you move to the 
sanctions part? 
 
McCUSKER, MR:   Yes.  Yes.  But you also move in – in all 
of that, because the – as I think the learned trial  judge 
found, these standards are incorporated by referenc e in the 
contract.  They become part of the contract, effect ively. 
 
MURPHY JA:   Where is the provision for that, though, apart 
from 6.1, which is where you have to comply with th em. 
 
McCUSKER, MR:   That’s the one, yes.  That’s it.  So, 
what’s the point of 6.1, saying you have to comply with a 
standard, and you go to the standard and it says th at if – 
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or contains 3.2.9, so, unless you are going to take  a red 
pen through it, 3.2.9 says it goes nowhere.  The pr oper way 
of constructing the contract – construing the contr act, in 
my submission, is to simply say what the parties cl early 
meant was that was forming part of the contract, an  
obligation to comply with it, and the compliance me ans that 
that standard can be enforced against you, subject to your 
right of appeal. 
 
 I can’t take it any further, your Honour, anyway, so.  
Now, dealing with the proper construction of the st andard, 
3.2.9, as I understand what is being said is that –  well, 
one of the things being said about 3.2.9 at page 17 52 is 
that if you look at all of the preceding and subseq uent 
sub-standards, sub-clauses, then they seem to be di rected 
towards the operators.  So, you’ve got 3.2.2 as one  
example: 
 

Operators using input materials 
 
and so forth.  And it’s suggested that therefore 3. 2.9 must 
be referable to what the operators have done.  Now,  the 
answer to that is that where there’s an express pro vision 
in some of these clauses relating to what the opera tor must 
do or must not do, but you’ve got a clause here, 3. 2.9, 
where it doesn’t say anything about the operators, just an 
unacceptable risk of contamination.  But, then, I’m  not 
sure that one can apply the expressio unius princip le, but, 
really, on a proper construction of that 3.2.9, it is of 
general application.  It’s broad.  It’s not limited  to what 
the operator may or may not have done.   
 
 And, furthermore, the – if that’s what it meant, t hen 
it would mean that the possible contamination by GM O, by a 
third party, would not affect the certification.  A nd that, 
in turn, would mean that the product could be sold,  even 
though there had been a GMO contamination because i t was 
caused not by the operator;  by a third party.   So  it 
can’t be read, in our submission, sensibly, as mean ing 
contamination caused by the deliberate or negligent  conduct 
of the operator.   
 
 My learned friend referred to the general overarch ing 
purpose of – identified by my learned friend, but t hat’s an 
abstract.  What it does clearly do is to aim at the  
consumer protection.  That’s the goal of the NASAA 
standards.  So if the goal is consumer protection, then, 
clearly, that goal is missed if you exempt anything  which 
causes contamination, unless it’s caused by the ope rator.  
So parts 3.1 and 3.2, in our submission, should be 



HCL  SC/APP/PE/CACV 67/2014 
  

24/3/15   193 
3.09 McCUSKER, MR   

construed harmoniously.  And they can be construed 
harmoniously, although they relate to different – 
completely different kinds of contamination.  The i mportant 
thing is that 3.2 is a special provision dealing wi th GMOs.   
 
 Dealing with the effect of contamination, if I can  
just briefly refer to that, it’s referred to in par agraph 
77 of our submissions at the WAB31 to 2.  And, in 
particular, it refers – there’s a list there, which  we’ve 
footnoted, of the NCOs assessment of the position o n 
inspection.  And it’s important to realise this was n’t just 
a case of – of these swaths coming on the property and 
that’s the end of it, and someone can come and pick  them 
up.  The report was that GM canola seeds from Seven  Oaks 
entered the seed bank on Eagle Rest in an indetermi nate 
number.   
 
 That was the evidence of Preston and the evidence of 
Powles, which we referred to in the submissions.  T he seed 
pods deposited were shattered.  In many cases have been 
eaten by sheep.  The seed dispersal within the seed  bank 
would probably not be uniform.  Winds were blowing swaths 
around Eagle Rest.  So the fact that they were plot ted in 
April of 2011, the places shown in that plan, that 
photograph, doesn’t mean that that’s where they wer e 
originally because they were being blown about.   
 
 So seeds were being scattered all over the place a nd 
livestock were moving around where Eagle Rest – aro und 
Eagle Rest where swaths were found, and, clearly, e ating 
some of the seeds.  So NASAAs assessment at that ti me when 
the inspection was made, in our submission was soun dly 
based that there was an unacceptable risk of contam ination, 
unless your Honours accept the proposition that 
contamination can only mean genetic transfer. 
 
McLURE P:   Or the honey - - -  
 
McCUSKER, MR:   Or the honey. 
 
McLURE P:   - - - analogy. 
 
McCUSKER, MR:   Yes, that’s right.  And in our submission – 
and I’ve gone through this before, so I won’t belab our the 
point, but in our submission, it goes much wider th an that 
because the whole system is being dealt with, and t hat 
includes the land itself.  The fact that only a few  of the 
seeds had germinated in the following season doesn’ t mean 
that at the time of the assessment there wasn’t a r eal risk 
in the view of NCO that there might be a much great er 
result, a much more deleterious result because the seeds in 
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the seed bank could germinate in one year or two ye ars and 
they just had to wait and see.   
 
 I think my learned friend was really putting this 
proposition, in practical terms:  saying, “Well, it  would 
be open for Mr Marsh to run around the farm every d ay to 
see if he could pick up any GM canola plants”, but,  really, 
that’s putting to one side entirely the question – the real 
question, which was whether it was – whether there was 
anything unreasonable at all, in the Wednesbury sen se, 
about the NASAA taking the view that there was an 
unacceptable risk of contamination as at the time o f the 
inspection, not down the track.   
 
 So what my learned friend said about later discove ries 
of swaths of canola is not to the point;  it’s what  the 
inspectors saw at the time of inspection which led them to 
think there was an unacceptable risk.  Because the GMCs, if 
they were incorporated in the soil, could become pa rt of 
the pasture.  And you’ve seen – I’ve taken your Hon ours to 
the evidence of Mr Marsh as to the problems that he  had to 
face to deal with this issue, the question of seeds  being 
incorporated into the pasture, and, therefore, it w ould be 
ill-advised for him to graze the sheep, his stock, on that 
pasture.   
 
 So – and if – well, putting it shortly, the farmer  
couldn’t be expected to check the pasture every day .  And 
NASAA standards 3.1.12 and 3.25 to be found at GAB1 751 
could be engaged because the Marshes then would hav e 
knowingly or recklessly cultivated and harvested th eir 
crops where GMOs had been incorporated into the soi l.  
NASAA standard 3.1.12 provides: 
 

Operators must not knowingly –  
 
Sorry: 
 

Where prohibited substance had been applied directl y or 
intentionally to certified products, it was a 
demonstrable failure to take reasonable precautions  
against contamination.  Decertification will follow .   

 
Under standard 3.2.5: 
 

Operators must not knowingly permit exposure, or fa il 
to take action against the application of or exposu re 
to GMOs.   

 
 So what I would submit to your Honours is the posi tion 
as at the inspection in December is the position th at must 
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be considered.  Seeds spread everywhere;  no certai nty as 
to when it might germinate;  how long it might take  to 
germinate;  the possibility that it will be in the pasture.  
Is there an unacceptable risk?  Yes.  Is that somet hing 
which no reasonable person – a view that no reasona ble 
person would hold?  Our submission is no.   
 
  Now, my learned friend mentioned what I had actua lly 
said about swathing.  And, certainly, we accept tha t 
swathing is an accepted agricultural practice, but it’s not 
the only one.  Mr Baxter said the advantages said t o be 
attached to swathing were more weed control, if the re was a 
problem, but bear in mind there that the Roundup Re ady 
Canola was sprayed by Roundup, and, therefore, it s hould 
have vastly reduced any weed problem.   
 
 He said he had never had a problem with pods 
shattering.  And that appears at green appeal book 685.  
And said that, furthermore, at the time when he had  been 
direct hitting, he’s able to get an evenly ripened crop.  
He said GAB685 – pretty well, he put it.  Now, impo rtantly, 
neither Mr Baxter, nor Mr Robinson had said what we ight, 
what importance was given to the weed control effec t of 
swathing when it was decided to swath.  There’s no evidence 
before the court that swathing was an imperative be cause of 
the position of the weed;  it’s just a means whereb y if 
there is a weed problem after Roundup Ready – Round up is 
applied, it’s a method by which the weeds can be fu rther 
reduced.   
 
 But there’s no evidence that that was a problem on ce 
the Roundup had been applied.  And we say that that  doesn’t 
mean they shouldn’t have swathed simply because of that, 
but they shouldn’t have swathed because of the risk  to the 
neighbour, the risk which was identified very clear ly by 
the letter that Mr Marsh delivered to Mr Baxter in 
September, together with a copy – extraordinary – a  copy of 
3.2.9.  Now, if that’s not clear notice of a risk, it’s 
hard to imagine what would be.  But this is not jus t a 
question of a reasonable person in Mr Baxter’s shoe s 
appreciating that there was a risk;  Mr Baxter hims elf must 
have appreciated the risk.   
 
 And then what my learned friend has said about tha t is 
simply, well, he thought that that would be covered  by the 
distance, five metres from the fence – he went up t o five 
metres from the fence – and the road and the trees.   And 
that’s as far as he went.  So the question there is , 
looking at what appears to have been no more than a  
marginal benefit in swathing compared with direct 
harvesting, what was the risk that he was taking of  the 
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neighbour suffering, indeed as the neighbour had sa id could 
suffer – the word was “catastrophic losses” because  of the 
loss of the certification.  
 
NEWNES JA:   What do you mean by marginal benefit?  If 
there was costs to be saved - - -  
 
McCUSKER, MR:   Yes, weed.  
 
McLURE P:   - - - in swathing in that particular way, 
Mr Baxter makes a decision to forgo saving those co sts in 
order to allow his neighbour to make a higher price  for his 
crops.  Is that how it works?   
 
McCUSKER, MR:   Well, there was no – the point I’m making, 
your Honour, is there was simply no evidence of how  
important it was to Mr Baxter to swath.  He didn’t say 
after the Roundup was applied there was still a lot  of 
weeds around.  It seems to have been more of an exp eriment.  
He had never – he didn’t swath any of the other 
(indistinct) as I mentioned before;  he didn’t swat h again.  
Swathing is a more expensive operation.  And the re ason he 
didn’t swath again, as I mentioned yesterday, was n ot that 
it had anything to do with his case, but his eviden ce was 
simply because that’s what he had always done.  So it seems 
to have been a kind of one-off occasion when he tri ed it 
out.  But if that’s all it was and there was no fin ancial 
imperative to employ this more expensive method - -  -  
 
McLURE P:   Well, he had to hire a contractor, which he 
didn’t normally do, and he had to hire something to  add to 
his harvester to pick it up. 
 
McCUSKER, MR:   That’s right.  
 
McLURE P:   So the costs of harvesting had been increased 
by the decision to swath. 
 
McCUSKER, MR:   That’s right, your Honour.   
 
McLURE P:   But there was no analysis, as far as I can see 
- - -  
 
McCUSKER, MR:   No.  
 
McLURE P:   - - - to the financial benefits as against the 
costs. 
 
McCUSKER, MR:   That’s right.  And so it can’t be said this 
was some kind of imperative.  He should have swathe d.  In 
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all the circumstances, it appears to have been a fa irly 
marginal benefit to him. 
 
MURPHY JA:   When you say “marginal”, you mean - - -  
 
McCUSKER, MR:   If it was - - -  
 
MURPHY JA:   - - - marginal economic benefit?   
 
McCUSKER, MR:   Economic benefit. 
 
MURPHY JA:   Yes.   
 
McCUSKER, MR:   Yes.  Yes.  There is, of course, a real 
benefit in spraying the canola with Roundup, becaus e not 
only does it kill the weeds in the crop – in the gr owing 
crop, but it also eliminates most of the weeds’ see d bed 
for the following year.  So you’ve got a two-fold b enefit.  
But that’s all to do with the spraying, which is wh at the 
GM canola allows you to do – or the RR canola.  So – and I 
just mention too that in 2010 he did harvest Mailbo x 
paddock, which was a conventional canola paddock, a nd that, 
he said, had a weed problem in it but he still just  
harvested it with a direct header.   
 
 Now, it’s been put by my learned friend – just goi ng 
up to another point she has raised – that the NASAA  
standards are not – are idiosyncratic.  I don’t kno w 
whether your Honours want me to develop that matter  
further.  We say that the – they’re not idiosyncrat ic.  
They are important standards which have been – alth ough 
it’s true that the monitoring of the quality of the  
operation is directed towards ensuring that the nat ional 
standards are met, that doesn’t mean that the NASAA  
standards, which have this clause 3.2.9, and so on,  are in 
some way idiosyncratic.  Nor is there any evidence that no 
one but Mr Marsh was engaged in this kind of contra ct.   
 
 So it’s really put to one side.  The question – it  
would be idiosyncratic, of course – or it could be said to 
be idiosyncratic if there was a provision that gave  NASAA 
completely arbitrary power to decertify.  You might  say, 
“Well, you better look elsewhere for a contract.”  But 
this, although it provided in 3.2.9 for decertifica tion in 
the case of a conclusion that there was an unaccept able 
risk, as your Honour the President has already poin ted out, 
that was subject to a right of appeal.  Now, your H onour 
the President also raised, I think, the question of  the 
European position.  
 
McLURE P:   Yes. 
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McCUSKER, MR:   The European - - -  
 
McLURE P:   I understand there’s a standard, but I 
understand – anyway, really, I need just to know wh ere the 
evidence is. 
 
McCUSKER, MR:   Yes.  It’s at green appeal book 1995 to 
1997.  That’s the recommendations.  
 
McLURE P:   These are the international IFOAM standards, 
are they?   
 
McCUSKER, MR:   No, these are the recommendations – the 
other - - -  
 
McLURE P:   Sorry, what page again?   
 
McCUSKER, MR:   1995, your Honour.  
 
McLURE P:   Sorry.  Yes, but we know that the European 
guidelines were not followed by a number of nation states 
in Europe.  But that’s not in evidence, I assume.   
 
McCUSKER, MR:   I’m not sure that that’s so, your Honour.  
These are guidelines – they’re not – they’re not 
regulations, but they are guidelines for developmen t of 
national coexistence measures to avoid the unintend ed 
presence of GMOs in conventional and organic crops.   And in 
items 3, 4 and 5 in particular:   
 

It may be necessary for Member States’ public 
authorities to define, in the areas where GMOs are 
cultivated, appropriate measures to allow consumers  and 
producers a choice between conventional, organic an d 
GM.   

 
The objective of co-existence measures is to avoid 
unintended presence of GMOs preventing the potentia l 
economic loss and impact of the admixture of GM and  
non-GM.   

 
And: 
 

In some cases, depending on economic and natural 
conditions, it may be necessary to exclude GMO 
cultivation from large areas.   

 
So there’s clearly a concern.  I think this is – in  the 
European continent, concern about the growth of GM products 
and the separation, so there can be a proper coexis tence.  
The UK Soil Standards too, I should mention, are to  be 
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found at green appeal book 2000 and 2009.  This was  all put 
in evidence, your Honour.  And 2009 deals with gene tic 
engineering and nanotechnology.   
 

You must not use genetically modified organisms in 
organic farming or food processing.  They do not fi t 
within the principles of organic agriculture.  Once  
released, they cannot be recalled.  They also pose 
potential risk to the environment and human health.    

 
And 3.62, 3.63 and 3.64, or relevant 364:   
 

You must make sure you prevent contamination during  
production, processing, storage and transport.  If 
contamination occurs or risk of contamination, we m ay 
decide to withdraw certification from your land, cr ops, 
or products.   

 
So that standard, “If there’s a risk”, they put it,  “of 
contamination we may withdraw.”  And then there’s t he ACO 
standard, finally, which appears at page 2051.  And , in 
particular, the GMO guidelines appear at 2057.  4.8 .16:   
 

Residues or cross contamination of GMOs under certi fied 
crops is prohibited.   

 
4.8.19:   
 

GMOs and their derivatives are prohibited in all 
aspects of organic production, including but not 
limited to vaccines.   

 
4.8.20:   
 

Operators shall outline in their OMP noted risks fr om 
GMOs management strategies to contain such risks.   

 
So the point is that there was, as your Honour has put to 
my learned friend, and remains, a real concern of 
controversy about the use of GM products.  And for that 
reason, there have been various protocols or warnin gs 
issued to ensure that as far as possible, GM produc ts are 
not mixed.  
 
McLURE P:   And at least, putting aside the safety to 
humans and the environment, the market recognises a  
distinction between the different types. 
 
McCUSKER, MR:   It does, your Honour.  All of this may be, 
without any evidence whatever that GM products are harmful 
to human health or livestock, but that’s not the - - -  



HCL  SC/APP/PE/CACV 67/2014 
  

24/3/15   200 
3.09 McCUSKER, MR   

McLURE P:   Well, in Australia, a positive finding, I 
suppose, by the Office of Gene Regulator, that the risks of 
harm - - -  
 
McCUSKER, MR:   Yes.  That’s right.  
 
McLURE P:   - - - are not significant. 
 
McCUSKER, MR:   But, nevertheless, despite that finding 
there is clearly a substantial body of opinion in t he 
public that there is some harm attached to GM produ cts.  It 
may not simply be harm in terms of consumption of t he 
products.  There may be a deeper rooted concern abo ut the 
way in which they’re produced and possible contamin ation of 
the environment losing biodiversity, and so forth.  They 
are all – but whatever the reasons are, they exist – that 
is the concern exists.   
 
 And that’s why in the case of organic products, th ose 
organic products can’t be certified as organic unle ss there 
is a very rigid control.  So it is not idiosyncrati c.  It 
is no more – one could say, perhaps, that the Monsa nto 
contract was idiosyncratic since it was the first t ime it 
was produced, but it’s an unhelpful term.  The ques tion is 
is there anything in this contract which is really so 
extraordinary that no one could possibly expect it to 
operate in this case.  And I’ve taken the evidence – this 
wasn’t a sudden, spur of the moment decision to dec ertify 
by NASAA;  this was something which was the result of 
several inspections and careful survey and an asses sment of 
what the risk was.   
 
 I turn now to the nuisance categories, your Honour , if 
I may.  Your Honour the President asked a question of 
whether there’s been any decided case considering a  
nuisance claim in which there is economic loss that  doesn’t 
occasion property damage, where there is no loss of  amenity 
in a particular sense.  We can’t find any, your Hon our.  
But that doesn’t mean that, therefore, this is not a proper 
nuisance claim, because, as has been said many time s, the 
categories of nuisance are not closed, and it invol ves a 
balancing act of a number of factors.   
 
 Your Honour observed that the cases recognise two 
categories of nuisance:  nuisance involving damage to 
property;  and nuisance involving lack or loss of a menity, 
and that this case didn’t appear to fit quite into either 
of those categories.  Certainly, it doesn’t fit nea tly, and 
one could say that the deposit of a large number of  seeds, 
which were GM seeds, on the property of itself is a  form of 
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damage to property.  It depends how widely or narro wly you 
view that term.   
 
 But if you take the Victoria Park Racing case, in that 
case the failure was not due to damage to property,  really;  
it was the fact that there was found to be no right  on the 
part of the racing company to prevent others overlo oking 
their land and watching for themselves the race wit hout 
paying.  That was far removed, in our submission, f rom this 
case where the problem, the nuisance, is the deposi t of 
seeds from next door property.  If I could take, pe rhaps, a 
slightly fanciful analogy:  if the defendant in the  
Victoria Park case had, instead of overlooking it, 
occasionally or habitually started throwing stones on the 
racetrack, small stones which impeded the operation  of the 
race, that would be a different matter, and we - - -  
 
McLURE P:   Without hurting the horses. 
 
McCUSKER, MR:   Without hurting the horses, but perhaps 
deterring the horses from running.  So – and we say  that’s 
much more of an analogy than simply the Victoria Pa rk 
Racing facts as they’re found.  So we say that it d oesn’t 
matter that it can’t be neatly categorised.  By ref erence 
to ordinary principles, the court can decide that o n the 
facts of this particular case, there was an unreaso nable 
interference with the use and enjoyment of the land .  This 
wasn’t a case of simply overlooking;  this was a ca se of 
letting product be blown over the other side.   
 
 And talking of the blowing, while I’m on that subj ect, 
my learned friend has said, “Well, there is no evid ence – 
no evidence given of what the conditions were at th e time 
that the canola seeds were blown across.”  And, of course, 
there wasn’t, because no one is quite sure when the y were 
blown.  They were blown some time but they clearly – they 
weren’t carried across, so they must have been blow n.   
 
 And unless it was said by the defendant, “Look, I’ ve 
got evidence that this was a highly unusual event”,  then 
you’re left with the position that wind has blown t hese 
canola swaths across the road and it was able to do  that 
because they were swathed.  And that’s the short po int 
there.  The fundamental issue in nuisance, of cours e, is 
whether there’s an unreasonable interference with t he use 
and enjoyment of the land, not the question of whet her the 
facts can be put in a particular category.   
 
 The interference here was two-fold:  the physical 
presence of the GM on the land made it no longer ca pable – 
or some of the paddocks no longer capable – 70 per cent, I 



HCL  SC/APP/PE/CACV 67/2014 
  

24/3/15   202 
3.09 McCUSKER, MR   

think, in all – of being certified, and it couldn’t  be used 
to grow or raise organic crops or graze livestock, and 
Mr Marsh had to use his land quite differently beca use of 
the GM incursion.  That is, rotation of his crops h ad to be 
changed, which he did, and all of this constituted a 
nuisance.  Now – and he’s enumerated all the proble ms he 
had in the references I took you to.  And what flow ed from 
that interference was the economic loss that’s been  
claimed.  Now, we say it’s not necessary for the co urt to 
go any further than that.   
 
 It would be open to the court to find on these fac ts 
that one aspect of the use of the land, interferenc e of 
which constitutes a nuisance, is simply an interfer ence 
with the owner’s ability to economically exploit th e land.  
And there is a reference to that in the Victoria Pa rk 
Racing case, somewhat indirect by Latham CJ.  Can I  take 
you to the references there, and also to Rich and E vatt JJ 
refer to the question, and I appreciate, of course,  that 
they were in the minority – it was a 3-2 decision b y the 
High Court – but we refer to what they did say - - -  
 
McLURE P:   We don’t have copies.  That wasn’t asterisked.  
But if you just make your submissions, we will - - -  
 
McCUSKER, MR:   Yes, your Honour.  
 
McLURE P:   - - - be able to follow it. 
 
McCUSKER, MR:   I know it was – I think it was asterisked 
in the respondent’s list of authorities.  
 
McLURE P:   Anyway - - -  
 
McCUSKER, MR:   In that case, I will simply - - -  
 
McLURE P:   Just give us the references. 
 
McCUSKER, MR:   I will give you the references.  It’s Rich 
J at page 500, Evatt J at page 516 and 519.  And co uld I 
also refer you to Lord Hoffmann, what he said in th e Hunter 
v Canary Wharf case, where he explained the underly ing 
concern of nuisance at page 705.  Now, I appreciate  that 
the Canary Wharf case is a massive case devoted mai nly to 
the question of who has locus standi, but he did de al with 
the question of nuisance in the statement of princi ple and 
said: 
 

But there has been some inclination to treat –  
 
The decision in St Helen’s Smelting Co v Tipping –  
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... as having divided nuisance into two torts, one ... 
“material injury to the property,” such as flooding  – 

 
Etcetera. 
 

... and the other of causing “sensible personal 
discomfort” ... In the case of nuisances “productiv e of 
sensible personal discomfort,” the action is not fo r 
causing discomfort to the person but, as in the cas e of 
the first category, for causing injury to the land.   
True it is that the land has not suffered “sensible ” 
injury, but its utility has been diminished by the 
existence of the nuisance.  

 
And that, we say, is exactly the situation here;  t he 
utility of this land has been diminished by the exi stence 
of the nuisance.  He went on to say: 
 

It is for an unlawful threat to the utility of his land 
that the possessor ... is entitled to an injunction . 

 
In that case. 
 

And it is for the diminution in such utility that h e is 
entitled to compensation.  

 
 The interference – the nature of the interference,  
I’ve taken your Honour to the evidence of Mr Marsh,  the 
rotation, the decertification, the quarantining of sheep 
and the modification or changing of the treatment o f 
tillage.  And because of that physical presence – t hat’s at 
– I think I’ve given you the reference, your Honour .  At 
green appeal book page 1435, anyway.  Modified thei r 
treatment and utility of the soil in paddocks where  GM 
canola had been found to encourage germination and 
volunteer plants.  They wanted to get this cleaned up as 
quickly as possible.  That was the best way to do i t.   
 
 Now, my learned friend mentioned that his Honour s aid, 
well – the trial judge said, “Well, he didn’t pick up the 
swathes.”  But these swathes, for the most part, ha d 
cracked open, and there were pods and seeds that – the mere 
fact that they were blown across meant that they – they 
must have dried out.  And so picking up the swathes  was not 
much use.  They might have picked up some of the sc attered 
seed or some of the seed that was left, but that ca n’t be 
held against him.  He left the swathes there so tha t he 
could identify what had occurred.  And your Honour the 
President remarked in Southern Properties, at page 118 – 
paragraph 118, I think – yes:  
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Nuisance protects a claimant’s interest in the 
beneficial use of land ... not confined to the actu al 
use ... extends to the pleasure, comfort and enjoym ent 
... Nuisance covers physical damage to property and  
non-physical damage.  

 
We wouldn’t – it’s hard to say it’s physical damage  in one 
sense, but certainly things landing on the property  
constituted here a nuisance.  So this case is not m erely 
loss of – not an economic loss in the sense of Vict oria 
Park Racing;  this is a loss of the land’s capacity , that’s 
capacity to produce.  In Victoria Park Racing, ther e was no 
question of a loss of capacity to race the horses.   
 
 Even if you had an audience of one, still able to do 
that.  But in this case, the important aspect of th is land, 
which had been certified organic and after a fairly  
torturous process, was gone.  And so it really was a loss 
of capacity;  not merely an economic loss.  I refer red 
your Honours to what Latham CJ said in Victoria Par k 
Racing.  He referred to the interference: 
 

If some new method of interfering with the comfort of 
persons in the use of land arises, the law may prov ide 
a remedy.  

 
And, as your Honours well know, the category, as I have 
said, is not closed.  The reference to comfort of p ersons 
in the use of land was construed very broadly by Gu mmow J 
in Perre and Apand at paragraph 196.  His Honour th ere said 
that:   
 

In Victoria Park Racing, Latham CJ suggested the la w 
might provide a remedy if there emerged some new me thod 
interfering with the use and enjoyment of land and the 
suitability of land for a particular commercial 
purpose.   

 
Given the context there, his Honour clearly had in mind a 
development of the tort of nuisance.  And the refer ence to 
suitability for a particular purpose can be gleaned  from 
his reasons at 493 where – and his Honour is suppor ted by 
the reasoning of Lord Hoffmann and Lord Hope I’ve 
mentioned.  His Honour didn’t accept the fact that there 
was – that any interference with the use of the lan d as a 
racecourse there, but he implicitly accepts there m ight 
have been such an interference on different facts w hich 
would have resulted in a finding of nuisance.   
 
 There is an ongoing debate, I think, your Honour, 
about whether or not nuisance requires an interfere nce with 
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an existing or recognised legal right.  In our subm ission, 
that is one that adheres in the ownership of proper ty.  But 
this is not, in our submission, the criterion.  The  
question is whether there’s been an interference an d 
unreasonable interference with enjoyment of the – t he use 
and enjoyment of the property.   
 
 Could I also address what my learned friend said o n 
the question of whether this interference could pos sibly 
constitute an interference with use and enjoyment.  Simply 
saying, well, clearly it did;  not simply it could,  but 
did.  And the only question is was it reasonably 
foreseeable – that’s not in nuisance;  that’s in 
negligence.  Reasonable foreseeability doesn’t matt er at 
all in nuisance.  May it please, your Honour, unles s you 
would like me to address any further, they’re our 
submissions.  
 
McLURE P:   Yes.  Thank you, Mr McCusker.  I’m going to 
make an order about the filing of schedules – yes, 
Ms Cahill. 
 
CAHILL, MS:   Yes.  Just before your Honour does that, can 
I just record that we don’t press ground 4(a)(1) of  our 
notice of contention.  
 
McLURE P:   4(a)(1).  Just a moment. 
 
CAHILL, MS:   And that has a corresponding paragraph at 
32(b), for Burt, in our written submissions in supp ort of 
the contention.   
 
McLURE P:   I will just find the contentions first.  Page?   
 
CAHILL, MS:   It’s page 67 of the white appeal book, 
4(a)(1).  
 
McLURE P:   Right.  So 4(a)(1)?   
 
CAHILL, MS:   Yes.  And 32(b) is the corresponding – at 
page 74.  So those evidence references we won’t rel y on.  
We won’t press that point.  32(b), for Burt.  
 
McLURE P:   32(b)?   
 
CAHILL, MS:   Yes.  
 
McLURE P:   Yes.  Thank you for that.  Now, in relation to 
the schedules, I will read out a proposed order and  then 
hear from the parties if they’ve got any concerns.  In 
relation to each finding of fact made by the trial judge 
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that is challenged in the appeal or in the notice o f 
contention, and for any new finding of fact sought by a 
party, within 14 days each party is to file and ser ve a 
schedule containing a summary, with transcript refe rences, 
of all the evidence for and against the relevant fi nding.   
 
 Order 2 would be within seven days thereafter the 
parties to file and serve a further schedule identi fying 
any additional evidence not relied upon in the sche dule 
provided by the other party.  So that gives the par ties the 
opportunity to fill any gaps that have been left fr om the 
schedules the subject of the first order.  Now, do you 
understand what’s being sought?   
 
CAHILL, MS:   We understand what’s being sought.  Can we 
say we think that apart from the fact that the summ ary 
isn’t there, you should have all the evidence refer ences so 
far as we’re concerned with the combination of the 
schedules that the parties have exchanged so far.  So that 
leaves the notice of contention and the summaries.  
 
McLURE P:   Yes.  Well, what I’m thinking of, ordinarily 
what we get is a summary of the evidence, “Joe Blog gs said 
that”, and then the transcript references. 
 
CAHILL, MS:   Yes.  I understand.  
 
McLURE P:   The bundling of the transcript references is a 
really difficult exercise when it comes to judgment  
writing. 
 
CAHILL, MS:   I understand.  
 
McLURE P:   So do you understand what’s being sought?   
 
McCUSKER, MR:   Yes, your Honour.  
 
McLURE P:   Yes. 
 
McCUSKER, MR:   In explanation, but not an excuse, I’m 
instructed by my instructing solicitors that they d id raise 
the question.  They weren’t quite clear what was re quired.  
 
McLURE P:   No, that’s fine. 
 
McCUSKER, MR:   They raised it with the registrar.  
 
McLURE P:   And the 14 days for the schedules and a further 
seven days after service for the gap filling exerci se.  
Otherwise, the court will reserve its decision on t he 
appeal and adjourn.   
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AT 3.49 PM THE MATTER WAS ADJOURNED ACCORDINGLY 
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