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THE ASSOCIATE:   In the Supreme Court of Western Australia, 
civil matter 1561 of 2012;  Marsh and Baxter. 
 
KENNETH MARTIN J:   Yes.  Before you start, I just want to 
say on the record, I’m apologising if anyone was 
inconvenienced.  I did say we were starting at half  past 9 
this morning.  Subsequently, last night, events tra nspired 
which made that impractical in terms of video linku ps.  We 
did try and tell everybody we could about that, but  if 
anybody got here at the wrong time then I’m sorry t hat that 
happened.  All right.  Now, Ms Cahill. 
 
GORE, DIANE LYNETTE: 
 
CAHILL, MS:   Thank you, your Honour.  Ms Gore, do you 
still have that volume 2 there?  If you could open it up.  
We were at page 419 yesterday afternoon.  Now, this  was 
your review report of 30 March 2012;  you remember we were 
talking about that yesterday?---Yes. 
 
And do you remember just before we ended, I was ask ing you 
about that “not for publication” section at the bot tom?  
And if you could go back there please, and I would just 
like to ask you a couple of questions about the con tents 
that’s in there.  Those words were inserted there b y you, 
were they?---Yes, I would think so. 
 
Now, the first one, questions – first line – these are your 
questions, are they?---I’m not sure.  I can’t remem ber 
whether they were coming from the Marshes, from – f rom the 
inspector, or just a combination of - - -  
 
All right?--- - - - of things that we were thinking  about 
at that time. 
 
All right.  Is it possible that they were your ques tions to 
the OAB?---It is possible. 
 
But it’s – is it equally possible that it might be the 
Marshes’ or the inspector’s questions to you that y ou were 
answering?---It’s quite likely that it will be my t houghts 
- - -  
 
I see?--- - - - as I was reviewing. 
 
So can we look at that first one.  “NOS” is a refer ence to 
the NASAA standard, isn’t it?---Yes.  Yes, it is. 
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3.2.8, that’s the provision of the standard that yo u took 
me to yesterday, in the national standard?---Yes. 
 
The five year rule - - -?---Yes. 
 
- - - as we were calling it shorthand?---Yes. 
 
Continuing: 
 

Will the land be certifiable after five years from the 
date of contamination, 30 November 2010, or will it  be 
five years after no GM positive canola is found? 
 

That’s the question.  Was that a question in your m ind at 
the time, or did you have a view about which – how the rule 
operated or the standard?---No.  I had no view. 
 
So was it a question in your mind as to - - -?---Ye s. 
 
- - - how long the five years - - -?---Yes. 
 
- - - well, sorry, from when the five years would 
run?---Yes. 
 
And is that something that you asked the OAB about? ---I 
don’t remember. 
 
Now, the answer here: 
 

This is yet to be decided, but not likely to requir e 
the five years, depending on trait RUR test result 
records and the management of the land in the meant ime. 
 

Is that a view you had formed at the time?---I woul d think 
it was.  Yes. 
 
That the five year rule might not apply?---That it may not 
apply.  Only because it wasn’t a deliberate plantin g. 
 
Right.  Now, I thought you said yesterday that it d id 
apply?---Well, I mean, it’s – the – the standards a re not 
clear on accidental contamination of GM. 
 
I see?---It’s very clear if it’s deliberate - - -  
 
All right.  So you were saying - - -?--- - - - expo sure. 
 
So then, did you have a decision to make at this ti me about 
- - -?---No. 
 
- - - whether to re-certify or not?---No. 
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And - - -?---Because the timeframe was nowhere near  it. 
 
I see. 
 
KENNETH MARTIN J:   When you say “yet to be decided”, 
decided by whom?  You, or someone else?---It probab ly would 
have been a combination and more of, probably, from  the 
organic advisory board – NASAAs, because they are t he ones 
who interpret the standards for the certification o fficers. 
 
KENNETH MARTIN J:   Thank you. 
 
CAHILL, MS:   Yes.  So, just coming back to the evidence 
that you gave just before his Honour asked that que stion, I 
think you said words something like, “There was no 
recertification decision to make at this stage beca use it 
was nowhere near the time yet.”  Was that - - -?--- That 
- - -  
 
Yes?---That’s right.  I mean, this is only 12 month s since 
the event.  
 
So did you have in your mind that it was – the time frame 
was a choice between three years or five years at t his 
stage?---Not – no, not necessarily.  No. 
 
Right.  But it had to be more than 12 months?---Abs olutely. 
 
And when you say “absolutely”, on what – what was –  what’s 
the basis for you saying that?  What are you referr ing to 
in terms of the standards that there had to be – th at you 
couldn’t recertify in less than 12 months?---Whenev er there 
is a contamination issue, there is – can be no chan ge 
within the 12 months, at least - - -  
 
All right?--- - - - depending on results and depend ing on 
circumstances. 
 
And are you referring to a standard when you – you give 
that answer?---Yes.  It’s probably in the NASAA sta ndard 
and national standard. 
 
All right.  Well - - -?---Yes. 
 
- - - can we go to those?---Yes, sure. 
 
That’s volume 5 again.  And if we start with the NA SAA 
standard. 
 
KENNETH MARTIN J:   It’s 1293 of volume 5. 
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CAHILL, MS:   Sorry.  Yes.  1293. 
 
THE WITNESS:   So when something like this happens, or an 
overspray, or anything like that, the first 12 mont hs are 
basically taking someone back to a non-certified le vel.  
After 12 months, if test results are clear or whate ver, 
then they can move into what is called “in-conversi on” 
status. 
 
CAHILL, MS:   I see.  So - - -?---And then that would last 
for the next two years before they would be – we wo uld 
consider upgrading to organic.  But - - -  
 
I understand.  But - - -?---Yes. 
 
- - - if you could just point me to the standard wh ich says 
that you can’t – well, the effect of which is that you’re 
not able to recertify in less than 12 months?---Wel l, I – 
it – I mean, because it’s contamination - - -  
 
Yes?--- - - - you’re going back to the start, so yo u go 
back to 2.1. 
 
All right.  So this is – so - - -?---And 2.2 talks about 
going through to the in-conversion level. 
 
I see.  SO is the position this then, Ms Gore:  tha t where 
there’s an event of what you’ve described as contam ination;  
that might be an overspray - - -?---Yes. 
 
- - - of chemical,  it might be the application of a 
substance that’s not permitted by the organic opera tor 
themselves - - -?---Yes. 
 
- - - then – or, in this case, the presence of GMO on the 
land, the land is no longer organic and that operat or must, 
in respect of that land, start again in terms of th eir 
application for certification?---They don’t have to  reapply 
because they’re already in the system, but their 
certification status changes. 
 
Well, they have to begin again in terms of status, don’t 
they?  They are treated as if they - - -?---Well, t hat 
particular parcel of land, for instance. 
 
Yes?---Yes. 
 
But all of the pre-certification requirements are i mposed 
again in terms of regaining certification status fo r that 
piece of land?---That’s right.  So that means that although 
they are classed as conventional, they still have t o farm 
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according to the – or treat that land according to the 
standards. 
 
All right.  So could you just point me then, please , to the 
standard that talks about the 12 months.  Is that 
2.1.1?---Yes.  Yes. 
 
I see.  And the three year rule, where does that co me 
in?---Well, 2.3.1 talks about – there has got to be  
demonstrated compliance for minimum of three years.  
 
I see. 
 
KENNETH MARTIN J:   Sorry.  What was that?---2.3.1. 
 
CAHILL, MS:   Is that under general - - -  
 
KENNETH MARTIN J:   Standard. 
 
CAHILL, MS:   Sorry, no, 2.3.1, the standard.  So having 
regard to that then, this answer, this is yet to be  decided 
back at page 419 of volume 2?---Yes. 
 
I think your evidence to his Honour was that that w as 
likely to be a decision made by the Organic Advisor y 
Board?---Yes.  Yes.  That’s right. 
 
And - - -?---And/or the certification manager toget her with 
them. 
 
Who was be Mr Ayachit at this stage?---At that poin t, I 
don’t think he was there yet. 
 
The person who had the role before him?---Yes. 
 
I see?---That’s right.  Deana. 
 
Now, given the two standards that you have just dir ected me 
to, was it your position then that there could be n o – 
certainly no recertification within 12 months.  It was 
possible that it could be three years or five years  that 
would also be – that could be the alternative minim um 
requirements before recertification could 
arise?---Considering that it is in clear in the NAS AA 
standard and the National Standard that it’s five y ears. 
 
Yes?---Then, you know, to be less than five would b e an 
exception to those standards. 
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All right.  Now, so - - -?---But it’s all in consid eration 
because it wasn’t a deliberate planting and that’s why it 
was still a little unclear. 
 
Well, can I just pause there.  The five year rule, you have 
pointed to the 12 months and the three years under the 
NASAA standard and is the five year rule just – und er the 
NASAA standard is the only standard you refer to th ere 
3.2.8, that you took me to yesterday, or is there a nother 
standard from the NASAA standard that talks about a  minimum 
five year period?---No, I think that under the GM s ection 
there, 3.2, is where that talks about five years fo r GM. 
 
Now, can we just go to the national standard and wi ll you 
tell me where those standard apply there.  National  
standards starts at page 1408 in volume 5?---3.3.4.  
 
What page is that?---1422. 
 
So 3.3.4?---Mm. 
 
Thank you.  That’s the five year rule?---Mm. 
 
And the 12 months and three years, can you - - -?-- -That’s 
just a general certification that applies.  So that ’s 
covered under 3.2 conversion of the land. 
 
I see?---So 3.2.1 talks about during the first year  and 
that’s the same as the precertification year and th en 
3.2.2, from the second year, produce may be labelle d as in 
conversion.   
 
I see.  So where does the three year rule come in 
here?---Well, it says - - -  
 
Is that at 3.2.3?---For under the general principle s, it 
says the farming system must operate under the stan dard for 
a specified period of three years.  It talks about that.  
And a precert is the first 12 months.  In conversio n status 
may be longer than two years if the certifying body  needs 
it to be.  So maybe the farmer doesn’t have their s ystems 
happening or their inputs are still not compatible or 
whatever it is.  So their in conversion years may b e longer 
than two – two years.  But here it says that at lea st three 
years, it has got to be compliant to the standard. 
 
Now, just in terms of your comment about the uncert ainty 
around accidental presence, the evidence that you h ave just 
given about the requirement for minimum periods of 12 
months, three years, five years, was it your unders tanding 
that the – of your review in March 2012, that those  
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standards were clear insofar as they applied to an operator 
actually using or placing GMO material on their lan d 
themselves or using chemicals themselves, so someth ing that 
had occurred through their own actions?---I think t he 
standards are always an evolving document and I jus t – we 
felt like it hadn’t – it didn’t have something ther e to 
cope with coming in from a neighbour, sort of like that. 
 
Yes.  I will get to that in a moment.  I am just ex ploring 
the - - -?---So – I mean, that’s what the standard says, 
five years, so there’s no exceptions available ther e, no 
derogations, it says five years. 
 
Yes.  But is your evidence this – it’s clear in its  
application where it’s the operator themselves who has 
introduced the contamination?---That’s what it talk s about 
in the standard. 
 
Or is responsible for the incursion?---Mm. 
 
But is your evidence on your understanding the stan dards 
weren’t so clear at that point as to whether those 
provisions applied, where the incursion was 
accidental?---And that’s why we were referring or d eferring 
decisions to the AOB4 interpretation of the standar ds. 
 
I see.  But, nevertheless, at this point, there was , as far 
as you understood, no ability on your part to recer tify any 
part of the land that had been decertified.  Is tha t 
right?---That’s – that’s correct. 
 
And is that because of the guidance you got from th e OAB at 
that time?---Because this was only the 12 month per iod 
following, there was no – it was no – it was very c lear 
that it couldn’t be. 
 
All right.  So - - -  
 
KENNETH MARTIN J:   So just for clarity, we are talking 
October 2000 and - - -?---11. 
 
- - - 11 as regards a decertification of December 
2010?---Mm. 
 
And therefore you are still less than a 12 month wi ndow and 
therefore the matter is not open for any exercise o f 
discretion on your understanding of the principles and the 
standards?---Mm. 
 
All right.   
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CAHILL, MS:   So, Ms Gore, is this the position, that your 
understanding of the standards at the time was that  whether 
it was accidental presence or whether it was someth ing 
within the control of the operator, within a minimu m period 
of 12 months, there could be no recertification?--- That’s 
correct. 
 
And you were well aware that the incursion happened  as his 
Honour has identified in late November, early Decem ber 
2010?---That’s right. 
 
But your review decision, or your review report her e, was 
not prepared until 30 March 2012, was it?---Mm. 
 
Which was a period of more than 12 months since the  
incursion?---There can be no change in the status u nless 
you have a physical inspection, so he had his annua l 
inspection in that October. 
 
I see?---So we would be waiting until the next one - - -  
 
All right?--- - - - before any change could be made . 
 
I see.  So all you can do is rely upon the status a s 
reported within the 12 month period.  You have no n ew 
information outside of that 12 period so there is, in 
effect, no decision for you to make?---That’s right . 
 
Thank you.  Now, if you could come back to volume 2 , I just 
asked you about the not for publication sections – the 
material there about standard 3.2.8.  It then says – 
standard 3.2.9, that’s the one about unacceptable r isk of 
contamination, isn’t it?---Mm. 
 
The one that talks about that.  And if we go over t he page 
to 420: 
 

Sheep, can progeny be organic?  If ewes managed to 
national standard for last trimester?  Yes, I would  say 
so.  DJ. 
 

?---Mm. 
 
Are you able to translate that for us?---Sure.  If the 
mothers have lost their organic status but then the y are 
managed according to the standard and they are on o rganic 
land, progeny, and that’s the last three months – t he last 
– well, not three months, the last trimester of the  
gestation for the lamb, if they are managed, accord ing to 
the standards, on organic land then the – those lam bs could 
be – or would be eligible to be certified organic. 
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So it wouldn’t have mattered if the ewes had up to,  but not 
beyond the last trimester, eaten GM canola - - -?-- -Mmm. 
 
- - - as long as they were put on certified land an d fed 
only organic food – organic diet in that last trime ster;  
the lambs would be certified organic?---The lambs, not – 
not the ewes. 
 
Yes.  I’m not suggesting the - - -?---Yes.  That’s right. 
 
- - - lambs – the ewes - - -?---The ewes.  Yes. 
 
- - - just the progeny?---Yes. 
 
And who – do you know who DJ is?---Well, that’s Dea na 
Jemrebel. 
 
The person who had Mr Ayachit’s job before him?---Y es.  
That’s right. 
 
And was it that you had an inquiry about the progen y and 
she answered it, or for you?---I can’t remember how  that 
came in. 
 
Or it may have been the Marshes?---It might have be en – it 
wasn’t in the inspection report;  I would have to l ook 
back, but it’s – yes – obviously a question that ha s come 
in. 
 
All right.  But, in any event, she was the person w ho 
answered the question?---Yes. 
 
Thank you.  And then when we go down the page, do y ou see, 
a third of the way down, there’s a series, in small er type, 
of emails?---Mmm. 
 
Did you include those emails in the report?---Yes.  I would 
have just copied them. 
 
And is that because you – it’s useful information t o 
include as a matter of record?---Well, it is, and i t’s, you 
know, relevant to this review.  So - - -  
 
I see?---Just so that it’s all in one place. 
 
I see.  Now, if you – can you see the second email,  with 
the date 11 October 2011?---Mmm. 
 
What you’ve done there is inserted a copy of an ema il from 
Mr Marsh to you, where he has asked if NASAA could be clear 
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as to how long they will be decertified, so that th ey can 
formulate a claim for loss.  And you were aware at this 
time that he was anticipating the commencement of l egal 
proceedings against his neighbour?---Probably.  Yes . 
 
And that he needed that information for that claim.   Would 
you agree?---Yes. 
 
And that was an inquiry – it includes here in the l ast 
sentence: 
 

Will our situation come under standard 3.2.8 – 
 

That’s the five year rule – 
 

as the GM canola is growing on Eagle Rest, or anoth er 
germinating for many years according – 
 

Sorry –  
 
 or another standard. 
 
Is that where the inquiry about – of the OAB about the five 
year rule came about?---I would think so.  Yes. 
 
And if we go down the page, they reference to a 29 
September 2011 email from David Silkstone.  He’s th e 
communications manager at NASAA?---Yes, he was. 
 
Is he the chap who was responsible for media releas es and 
that sort of thing?---Yes, he was. 
 
Dealing with the media?---Yes.  I think – yes, I be lieve 
so. 
 
And that was an email, was it, from Mr Silkstone to  Jan 
Denham?---Yes. 
 
And he has forwarded an email, which you’ve include d in 
here, from Mr Marsh to Mr Silkstone, is that right? ---Mmm. 
 
And if we go over the page, that’s the email there? ---Mmm. 
 
And why did you include that email in the review?-- -As I 
said, I just felt it would be handy to have them al l 
together in the one place – the emails onto the rev iew 
sheet, just for the relevant things that were being  thought 
about – discussed. 
 
Did you think it relevant to the review, this email ?---No.  
Not really, I don’t think, because they were just –  it’s 



DMJ  SC/CIV/PE/CIV1561/2012 
  

14/2/14   461 
10.51 GORE, D.L. XXN   

sort of the – the future of when it would be recert ified, 
which was not what I was considering at that point.  
 
All right.  Now, if you’re at page 421 and you just  look at 
the top of this email, and Mr Marsh is mentioning t he 
litigation.  And in the next paragraph, he says: 
 

Since December last year, I have been working with my 
lawyer, Richard Huston, to prepare the case.  I cou ld 
not have achieved what has been done so far without  
your continued support and the fundraising efforts of 
NASAA WA, and the group behind the Steve Marsh bene fit 
fund. 
 

Were you aware of the continued support that David 
Silkstone or NASAA was providing Mr Marsh at this 
stage?---Not - - -  
 
NIALL, MR:   I object to the question.  The premise of the 
question, having read that, was that Mr Silkstone a nd NASAA 
were supporting the position of Mr Marsh, and, in m y 
submission, it’s not established by the evidence. 
 
KENNETH MARTIN J:   So you say the question proceeds on a 
false premise by reference to that document? 
 
NIALL, MR:   It does, your Honour. 
 
KENNETH MARTIN J:   What do you say? 
 
CAHILL, MS:   Are you aware of any support - - -  
 
KENNETH MARTIN J:   So you’re re-phrasing it? 
 
CAHILL, MS:   Yes.  Are you – were you aware at this time 
of any support that Mr Silkstone or NASAA generally , was 
providing to Mr Marsh?---I wasn’t aware of what – w hat was 
– what was being done, no. 
 
All right.  Now, can we go to your witness statemen t, if 
you still have it, Ms Gore.  And can you go to para graph 
11, please, on page 3.  Now, you say there in the f irst two 
lines that you formed the view that it was not appr opriate 
to recertify the paddocks that had been decertified  in 
2010: 
 

The factors that indicated to me it was not yet 
appropriate to recertify were as follows – 
 

Your evidence is actually slightly different from t hat, 
isn’t it?  Your position is that you couldn’t have 
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recertified at this time, because the last inspecti on 
report was less than 12 months after the incursion? ---Mmm. 
 
So it’s not that it wasn’t appropriate;  it was tha t you 
couldn’t.  Is that right?---That’s right. 
 
And where you say at 11(a), when you’re identifying  factors 
that indicated to you that it was not yet appropria te to 
recertify, the contamination had occurred only abou t a year 
earlier.  But that’s not quite right, is it?  At th e date 
of your report, which was March 2012, the contamina tion had 
occurred over a year before – a year and three 
months?---Yes.  But we – we work to the inspection date. 
 
Yes.  I understand.  But your point is this, isn’t it, that 
the report – the last report was within that 12 mon th 
period, and it was because of that that you could n ot 
recertify?---Mm. 
 
Yes.  And you say in 11(b) that a factor that indic ated to 
you that it was not yet appropriate to recertify wa s that 
the 2010 contamination was extensive.  But that’s n ot in 
fact correct, is it?  It was irrelevant how extensi ve or 
not the contamination was;  the fact was it had bee n 
decertified in 2010, and the latest inspection repo rt you 
had was within the 12 month period?---But that poin t isn’t 
– is not not irrelevant.  I mean, it is – it’s - - -  
 
Well, Ms Gore, you just - - -?--- - - - a factor. 
 
You just told me that you had no ability to recerti fy, 
isn’t that so?---Yes. 
 
Because the last inspection report was within the 1 2 month 
period?---Yes. 
 
So it didn’t matter how the property had been decer tified, 
what the extent of the contamination was;  because it had 
been decertified and there was no inspection report  after 
the 12 month period, you could not recertify, whate ver the 
condition of the property, whatever the extent of t he 
contamination in the first instance.  Isn’t that 
so?---That’s so. 
 
Thank you.  And when we go to (c): 
 

Some canola plants – 
 

This was a factor that you say was not yet appropri ate – 
that indicated to you it was not yet appropriate to  
recertify.  You say: 
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Some canola plants had germinated at the time of th e 
2011 inspection, and those tested were found to be GM. 
 

Do you recall how many canola plants had germinated ?---No, 
not – I don’t now.   
 
There were nine?---Mmm.   
 
You say that that was a factor that was - - -?---Th at was 
nine that were seen.   
 
Yes, and what’s your point, that there might have b een 
more?---Maybe.   
 
And if there were more, that would be justification  for not 
recertifying?---It’s just a consideration.  I mean,  because 
I was dealing with it in that first 12 months that was not 
certifiable but these were points that was relevant  as 
well.  It’s - - -  
 
Well, how are they relevant if it wasn’t certifiabl e, 
Ms Gore?---I think they’re just observations about - - -  
 
They’re observations, I see.  So the property wasn’ t 
certifiable at March 2012 because you didn’t have a n 
inspection report post-dated early December 2010, t he date 
of the incursion.  Is that right?---We had the 2011  report. 
 
That was within the 12 month period.  You needed a report 
that came – I might have misstated the date, I’m 
sorry?---Yes. 
 
You needed a report that was dated 1 December 2011 or 
later, didn’t you?---For there to be any hope of 
recertification you’re saying? 
 
Indeed.  That’s the position, isn’t it?---Well, whe n you 
consider that the best that could have come if the five 
years were disregarded, maybe, but - - -  
 
But you weren’t in a - - -?--- - - - we still had t he 
five years to consider.   
 
You weren’t in a position to disregard the five yea rs at 
this stage because the OAB had said that the minimu m period 
was yet to be determined, wasn’t it?---Mmm. 
 
Is that right?---Mmm. 
 
You just need to say yes or no for the - - -?---Yes , yes. 
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- - - transcript?---Sorry.   
 
So there was no potential at all for you to recerti fy at 
this time.  The factors that you have identified at  (a) to 
(e) were simply observations that you made at the 
time?---That’s right. 
 
And one observation that you made was that the 2010  
contamination according to the reports was 
extensive?---Yes. 
 
And do you say that when you read those 2010 report s they 
allowed you to form an understanding of the concent ration 
of swathes across the land that had been decertifie d?  So 
where there were more swathes, where there were onl y a 
few?---Yes, to some extent, yes.   
 
To some extent?---And they also had a map showing w here 
they were. 
 
They had a map?---I’m sure there was a map submitte d.   
 
KENNETH MARTIN J:   So when you say they had a map, who do 
you mean is they?---Well, the operators had sent in  a map 
with the inspection report.   
 
That had found its way to - - -?---That’s the Marsh es.   
 
- - - your files.  Is that what you say?---Yes, yes .   
 
CAHILL, MS:   If you just bear with me a moment, please.  
Is that a map at – there’s a map that the inspector  
produced at 328.  Is that one that you’re referring  
to?---Yes, I don’t particularly remember it. 
 
You would accept that that doesn’t show you the 
concentration of swathes in the decertified land, d oes 
it?---No, it doesn’t.   
 
Have a look at page 318.  Is that the map you’re re ferring 
to?---Yes, I recollect that one.   
 
So that shows you the area over which swathes were found or 
observed but it doesn’t show you the concentration of them, 
does it?---No, it doesn’t.   
 
You wouldn’t know from reading or looking at this m ap 
whether, for example, in paddock 7 there was one sw athe or 
thousands?---No, you couldn’t tell that. 
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So in terms of (b), that according to the reports, the 2010 
contamination was extensive, did you just mean it w as over 
a wide area rather than that it was concentrated?-- -Yes, 
that it was over a wide area.   
 
So it was relevant to you not whether there was one  swathe 
or a thousand but just that there was a swathe?---M mm. 
 
Is that right?---That’s right.   
 
And we have dealt with (c), nine plants that had ge rminated 
since the incursion.  Was that enough for you to, i n your 
view, to warrant refusal of recertification had it been 
open to you to do so?---Contamination is contaminat ion.  So 
if it’s not pure and it’s contaminated, it’s contam inated.  
We’re talking about organic systems.  GM are prohib ited. 
 
So this is the question - - -?---It cannot be there . 
 
If there was one volunteer that had germinated sinc e the 
incursion or nine, that would be enough to refuse 
certification at this time, March 2012, had it been  open to 
you to consider that possibility?---I would say yes . 
 
Thank you.  And in (d) you talk there about the dif ficulty 
spotting germinated canola plants among other yello wed 
flowered plants at the time of the inspection.  Hav e you 
had experience of seeking to distinguish canola wee d from 
other – canola volunteers from other yellow flowere d plants 
in a paddock?---I haven’t had that experience but I  have 
experience in other matters like that, and looking for 
particular plants would be very difficult. 
 
All right.  And it was important for you, as you sa y at the 
end of (d), that there be no more germination befor e 
recertification was considered.  Is that right?---I  said it 
wasn’t reasonable to think there wouldn’t be any mo re 
germination, yes. 
 
Yes.  Over what period would you need to be satisfi ed that 
there was no more germination before you would cons ider 
recertification?---I don’t know that off the top of  my head 
right now but I know that one of our certification officers 
did look into the viability of canola seed and I re member 
that I did read that but I don’t remember the years  – time 
span.   
 
And is (e)a reference to the uncertainty surroundin g the 
application of standard 3.2.8 in the circumstance o f 
accidental incursion?---Yes. 
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And is the point you’re making there that the reaso n – one 
of the reasons why, even if certification had been open to 
you as a decision here, you would not have been inc lined to 
do so because there was uncertainty around whether or not 
that standard nevertheless applied in the case of 
accidental presence?---Yes, and that’s why we had a sked the 
advisory board for an interpretation of the standar ds 
because they would need to look to any implications  in case 
we did recertify for what our accreditors might thi nk.   
 
All right.  And just to be clear, did you discuss t he 
contents of your review with anyone before you fina lised 
it?---It’s quite likely that I did.   
 
And who would you have been likely to have discusse d it 
with?---I would have discussed it with the other 
certification officer, Wingpang, and also with Dean a, the 
certification manager.   
 
But you were the only one making an certification o r review 
decision at this stage, weren’t you?---Mmm. 
 
We had now moved into that phase where there was on ly one 
officer rather than two - - -?---That’s right. 
 
- - - who was reviewing?---But this is very unusual  case – 
very difficult circumstances and we were always dis cussing 
decisions, always. 
 
So you are likely to have discussed this with 
Mr You?---Yes. 
 
And with your – Deana?---Yes, the certification man ager.   
 
The person whose surname you can’t remember?---Yes.    
 
And with Ms Denham – Jan Denham?---I’m not sure tha t I 
discussed it particularly with her.  Deana and Jan probably 
talked, but I – I don’t think I did. 
 
But you wouldn’t know?  And Jan’s involvement here is 
likely to have been in providing that guidance in r espect 
of the five year rule, through the organic advisory  
board?---Yes. 
 
Is that right?---That’s right. 
 
Now, was your review, or the consequence of your re view, 
communicated to Mr Marsh in any way?---Yes.  He wou ld have 
been sent our usual letter that follows reviews. 
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Are you sure about that?---There’s no reason to thi nk why 
we wouldn’t have, because he would have been waitin g for 
his new certificate. 
 
Right.  There was an inspection – another inspectio n of Mr 
Marsh’s property 14 days after your review.  Do you  
remember that?---I think we scheduled – it was eith er an 
unannounced or another announced inspection at that  point. 
 
And why was that?---Just to follow up – just to fol low up 
that.  I didn’t remember that, but I wouldn’t be su rprised 
if that happened. 
 
You wouldn’t be surprised?---No. 
 
Is that because - - -?---In a case like this, where  you’ve 
got an issue happening – I mean, it happens with ot her 
operators as well.  If there has been an overspray or there 
has been some sort of issue, and NASAA also has to – NCO 
has to do five per cent unannounced inspections any way. 
 
All right.  So that could have been just a normal 
consequence, not anything arising from the – the co ntent of 
your review?---Yes.  I can’t – I can’t remember.  
 
Okay?---I mean, usually, if we – I mean, as a revie wer, 
you’ve got the chance to ask for an additional insp ection, 
so there’s a section in the review sheet where we c an do 
that.  I see that there’s nothing written there.  B ut it 
may have been organised anyway.  I don’t know. 
 
And you weren’t involved in the review that came 
immediately after that inspection, were you?---I ca n’t 
remember – if it’s not here, no. 
 
Well, if you have a look at 448?---448. 
 
You will see the review document is between there a nd page 
451.  That’s not your document, is it?---No.  Jan s igned 
that one. 
 
And when you say “signed” - - -?---Well, she has go t her 
name there - - -  
 
I see.  Yes.  Thank you?--- - - - as the reviewer. 
 
I was looking - - -?---For a signature. 
 
Well, I was looking right down the bottom and there  wasn’t 
one, but I see where you refer.  Thank you.  Now, y our next 
involvement, if we go to paragraph 13 of your witne ss 
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statement, is after another inspection in October 2 012.  
And Mr You has performed an initial review, and the n you’re 
asked to come in and do a second review?---That’s r ight. 
 
Now, we’re in the phase where that former practice has been 
abandoned or changed, hasn’t it?---Mmhmm. 
 
Was it because this was a special or controversial case, 
that two review officers were involved?---Yes.  Whe never 
there is three or more issues, or where there has b een 
decertification, or anything that is not just norma l, then 
a second review takes place;  that’s part of proced ure. 
 
And who asked you to do the second review?---Wingpa ng would 
have. 
 
And did he produce a review document?---Well, we us e the 
same sheet.  We don’t do separate sheets when we do  a 
second review. 
 
All right.  So if we go to page 452.  That’s the – that’s 
the inspection report.  I beg your pardon?---Yes. 
 
And then if we go to 476.  Is that a composite docu ment, 
comprising both your comments and Mr You’s?---Yes. 
 
And is there any clear way to tell whose is whose?- --There 
might be in the original – in the database, but not  from 
here. 
 
And we can see at 479, Mr You, in the middle of the  page, 
has spent two and a half hours on the review and yo u’ve 
spent one?---That’s right. 
 
And did you discuss it with Mr You, or did you keep  
yourselves separate?---No.  Usually what happens is  that 
you just re-read the documents, read their review, and make 
any changes.  But you have to discuss those changes , if 
you’re going to make any, with the initial reviewer . 
 
All right.  Now, 12 months obviously had elapsed si nce the 
incursion.  Had you received some further guidance from the 
OAB about the minimum time limit - - -?---No. 
 
- - - before you could consider recertification?--- No.  I 
don’t – don’t believe we had. 
 
Did you consider it was now open to you to consider  re-
certification?---No, we didn’t. 
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And is that because you hadn’t heard back from the 
OAB?---No.  It was because it wasn’t less than thre e years, 
and certainly not near five. 
 
All right. 
 
KENNETH MARTIN J:   So can I just understand that from a 
timing perspective.  You do an hour’s work on this review 
on 15 January 2013.  And, as at 15 January 2013, yo ur 
assessment is that it’s still not open to you to 
recertify?---That’s correct. 
 
All right. 
 
CAHILL, MS:   Because a minimum of three years had not 
elapsed?---We’re still using the 2012 – or whatever  date it 
was – October - - -  
 
It’s 18 October 2012?---Yes.  So that is the date.  You 
can’t – just because you’re doing a review so many months 
later doesn’t mean that you can change the certific ation 
status anyway.  But this is still well clear of the  three 
years, five years timeframe. 
 
So if we come to paragraph 15 of your witness state ment – 
before we go there, can I just bring you back to 47 8.  
Normally when you do a review, and you get to that section 
that’s at 478 of the form, which is Information to Client, 
and the section immediately above it in particular,  
“Certification granted renewed.  Complete the appli cable 
box”, with provisions for decision date and so fort h, this 
is normally where you would insert your decision ab out 
recertification or just continuing on the same way? ---Yes.  
Yes. 
 
And there are some words inserted in the cropped se ction 
and the other section?---Mmhmm. 
 
But is your position that you couldn’t make any dec ision at 
all at the moment because the two years hadn’t elap sed, or 
you were obliged to just maintain the status quo an d refuse 
certification of - - -  
 
KENNETH MARTIN J:   Three years. 
 
CAHILL, MS:   - - - the three – did I say - - -  
 
KENNETH MARTIN J:   You said two.  You meant three. 
 
CAHILL, MS:   I’m sorry.  I meant three.  You were obliged 
to refuse certification of block 7 – paddock 7 to 
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13?---There – yes.  There’s no opportunity for 
recertification. 
 
All right.  And then when we get down to Informatio n to 
Client, do you know if, under 3.2.10, those are you r words 
or Mr You’s?---The first part, I think, is straight  out of 
the standards.  And then - - -  
 
Well, it says - - -?--- - - - it is commended. 
 
Yes?---So that’s just a comment. 
 
Is that your comment or Mr You’s?---I think that wa s mine. 
 
And so you were appraised of the fact that there ha d been 
no volunteer plants found in 2012?---Mm. 
 
And only a few in 2011?---That’s right. 
 
But still you were constrained by this minimum thre e year 
rule?---Absolutely.  Yes. 
 
Was it you or Mr You who said it wasn’t necessary t o take 
the sample of seeds of weed in grain?---Yes.  That was Mr 
You. 
 
Because there was no risk of cross-pollination – no  risk of 
genetic contamination was possible, is that right?- --That’s 
right. 
 
And then there’s a reference to the inspection repo rt 
updating the standard.  And then it says: 
 

Inquiries.  Timeframe for the GM canola contaminate d 
paddocks to be certified yet to be determined by OA B.  
See below. 
 

?---Mm. 
 
And this is coming back to this same point, that th e 
Organic Advisory Board had yet to tell you what the  minimum 
withholding time was.  Is that right?---That’s righ t. 
 
And so without that guidance, you were still left i n this 
position that it could be three years or it could b e five 
years.  Is that right?---Well, we were in their han ds.  
Yes. 
 
Yes.  As to whether it was - - -?---But it wasn’t t hree 
years yet, so - - -  
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Yes, I understand.  But once that three years click ed over, 
then it would be a live question as to whether it w as going 
to be three or five and the organic - - -?---As I 
understood, they were seeking clarification from th e 
national standards people. 
 
I see?---And where else Jan was asking, I don’t kno w. 
 
All right.  She – you know, she has meetings with o ther 
certifiers and with the people who run the national  
standards, so I believe they were discussing it. 
 
I see.  But you had no feedback at this stage.  All  right.  
And then there’s some discussion about the quaranti ne areas 
and how they might be used.  And do you see down th e 
additional review notes, not for publication sectio n, after 
your signature has gone in there.  These are notes of the 
inspector, are they and not your own or in terms of  
comments that the inspector has made or are these y our 
views?---These were our questions. 
 
I see?---Yes.  Yes. 
 
And at numbered paragraph 4 – sorry, 3: 
 

GMO testing.  What to test.  Is it necessary.  Perh aps 
the seed from the original incursion has lost 
viability. 
 

Was that a question in your mind?---I can’t remembe r 
exactly if I wrote that or Wingpang but, yes, we we re – we 
were wondering – wondering that. 
 
Right.  In number 4: 
 

Inspector states that as no canola plants were foun d 
this past growing season, 12/13, and if the screene d 
weed seed from the decertified paddocks are tested and 
no GM found, then it should be returned to full org anic 
certification for next season, 13/14. 
 

?---I think that was her opinion, however inspector s are 
supposed to just do a report. 
 
Inspect, yes.  And you were waiting for the AOB to give you 
some guidance about the minimum withholding period? ---Yes.  
And, you know, if – if it was to be three years, th en how 
would we satisfy ourselves that there was no risk t o any 
organic product. 
 
No risk?---Of any GM contamination. 
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As opposed to an acceptable risk?---Well - - -  
 
Did you think the task was to satisfy yourselves th at there 
was no risk at all, not just an acceptable risk?--- It would 
be no risk really, yes. 
 
All right.  Is that how you understood 3.2.9 worked , the 
standard 3.2.9?---I’m not sure that we had put it t hat way 
really. 
 
I see?---It’s managing the risks, so we were lookin g at 
what Marshes were doing - - -  
 
Yes?--- - - - and we were thinking about what testi ng or 
what demands we could put on testing the product th at they 
wanted to sell. 
 
But as far as you were concerned, your role was to be 
satisfied that there was no risk at all, not just a n 
acceptable risk.  Is that right?---Well, I didn’t g et to 
that point because that’s when I – I wasn’t there a ny more. 
 
I see?---And that really would be the certification  manager 
AOB decision. 
 
I see.  Now, coming to paragraph 15 of your witness  
statement, you say factors that – sorry, on about 1 4 – on 
about 15 January 2013, was asked to do this second review 
and whether he may be eligible for recertification? ---Mm. 
 
But he wasn’t eligible for recertification, was he? ---Well, 
this was looking forward to the next growing season  – 
that’s what this is referring to.  It wasn’t at tha t 2012 
point, it was looking forward. 
 
So you were being asked, were you, to form a view a bout 
whether or not he should be recertified at some poi nt in 
the future and what point?---Well, that’s what we w ere 
considering.  So we were looking at – because no ca nola 
plants had been found in that last inspection, what  would 
we – what factors would we consider if there was st ill no 
canola plants found during the next growing season or what 
might happen – what could happen. 
 
At the end of that season, if you were looking at 
recertification – is that what you are saying?---Th at’s 
right. 
 
So when we come to paragraph 15, you say: 
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Factors that indicate to me that it may be appropri ate 
to recertify - - -  
 

?---At the next inspection. 
 
Continuing: 
 

At the next inspection (a) the contamination had 
occurred three years earlier. 
 

So by the time the next inspection was going to hap pen, 
which was October-ish, November 2013, it would be t hree 
years - - -  
 
I see?--- - - - since the initial - - -  
 
I see.  That would, of course, depend upon what the  OAB 
said to you about three years versus five years?--- That’s 
right. 
 
All right.  And then you make that point about only  a few 
canola plants had germinated.  So you discussed thi s 
recommendation with Mr Ayachit?---Yes. 
 
And he didn’t have any difficulty with what you had  
- - -?---No. 
 
- - - concluded?---No. 
 
And you say at 17, because this is obviously a year  old 
almost  exactly, this statement: 
 

At this time, I’m not aware if a final decision has  
been made. 
 

So you weren’t responsible for making a decision ab out 
recertification in this matter?---(indistinct) 
 
That was Mr Ayachit’s job?---Yes. 
 
And is that because there was some controversy and 
publicity around this particular case?---Not partic ularly 
but I think it’s – you know, the three years, five years 
timeframes in the standards and this is different 
circumstances, perhaps not fully covered by the sta ndards, 
and whatever Jan had found out and that sort of thi ng.  
That’s what they were considering putting it all to gether. 
 
All right.  Thank you.  Can I just have a moment pl ease?  I 
have nothing further, thank you, your Honour. 
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KENNETH MARTIN J:   Thank you, Ms Cahill.  Any re-
examination? 
 
NIALL, MR:   No, thank you, your Honour.  May this witness 
be excused. 
 
KENNETH MARTIN J:   Yes.  That completes your evidence, 
Ms Gore.  Thank you for coming and assisting the co urt.  
You are excused. 
 

(THE WITNESS WITHDREW) 
 
NIALL, MR:   If your Honour pleases, the next witness is 
Professor Van Acker.  We will need to establish the  video 
link.  Maybe if your Honour - - -  
 
KENNETH MARTIN J:   He’s in Canada, is that right? 
 
NIALL, MR:   Canada. 
 
KENNETH MARTIN J:   All right.   
 
NIALL, MR:   If your Honour perhaps would give us a couple 
of minutes to do that. 
 
KENNETH MARTIN J:   Yes, certainly.  We will just adjourn 
then to reconstitute, hopefully, with a video link to 
Canada very shortly. 
 
NIALL, MR:   If your Honour pleases. 
 

(Short adjournment) 
 
KENNETH MARTIN J:   Yes, Mr Niall. 
 
NIALL, MR:   If your Honour pleases, we have Professor Van 
Acker by video, and perhaps he could be affirmed. 
 
KENNETH MARTIN J:   Yes.  Good morning, or rather, I think, 
probably good evening, Professor.  Can you hear us okay? 
 
VAN ACKER, PROF:   Yes, I can.  Thank you. 
 
KENNETH MARTIN J:   Excellent.  Well, I’m Justice Martin in 
the Supreme Court of Western Australia.  Thank you for 
participating in this video link to give your exper t 
evidence.  I’m now going to ask you to be affirmed by my 
orderly, who will ask you to repeat after her the w ords of 
the affirmation. 
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VAN ACKER, RENE affirmed: 
 
KENNETH MARTIN J:   Yes.  Thanks, Professor.  I will now 
ask counsel for the plaintiff, Mr Niall, to questio n you.  
We will listen to your evidence. 
 
NIALL, MR:   Thank you, your Honour.  Professor Van Acker, 
could you tell his Honour your full name, please?-- -Rene 
Van Acker. 
 
And your address?---16 Oak Street, Guelph, Ontario,  Canada. 
 
And your occupation?---I’m a Professor and Associat e Dean 
in the Ontario Agricultural College, at the Univers ity of 
Guelph.  
 
Thank you.  Now, professor Van Acker, I’m just goin g to get 
you to identify some reports that you have prepared  for the 
purposes of this proceeding.  Firstly, have you pre pared a 
report dated 6 November 2012 - - -?---Yes. 
 
- - - of some 16 pages?---Yes.  
 
And are the contents of that - - -?---Yes. 
 
- - - report true and correct?---Yes. 
 
And does the report reflect your opinions?---Yes, i t does. 
 
I tender that, if your Honour pleases. 
 
KENNETH MARTIN J:   Yes.  Very well.  Professor Van Acker’s 
report of 6 November 2012 will be exhibit 16A. 
 
EXHIBIT  16A Plaintiffs DATE  06/11/2012 

Professor Van Acker’s report 
 
NIALL, MR:   Thank you, your Honour.  Next, Professor Van 
Acker, have you prepared a report, dated 30 May 
2013?---Yes, I have. 
 
And that goes for 12 pages?---Yes.  Yes, it does. 
 
And are the contents of that true and correct, and does it 
reflect your opinions?---Yes and yes. 
 
Thank you.  I tender that, if your Honour pleases. 
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KENNETH MARTIN J:   Yes.  The further report of Professor 
Van Acker of 30 May 2013, will be exhibit 16B. 
 
EXHIBIT  16B Plaintiffs DATE  30/05/2013 

Further report of Professor Van Acker 
 
NIALL, MR:   Finally, Professor, have you prepared a 
document titled Supplementary Report, dated 13 Janu ary 
2014, of nine pages?---Yes, I did. 
 
And are the contents of that report true and 
correct?---Yes, they are. 
 
And does it accurately reflect your opinion?---Yes,  it 
does. 
 
I tender that, if your Honour pleases. 
 
KENNETH MARTIN J:   Yes.  The last report, as referred to, 
of 13 January 2014, will be exhibit 16C. 
 
EXHIBIT  16C Plaintiffs DATE  13/01/2014 

Last report of Professor Van Acker 
 
NIALL, MR:   Now, Professor, did you also engage in some 
conferrals with three gentlemen:  Professor Powles,  Dr 
Rudelsheim, and Professor Preston?---Yes, I did. 
 
And, in respect of each, was a record of that confe rral 
prepared by you and the other gentlemen in respect of each 
conferral?---Yes, in each case we did. 
 
Can I just identify those for his Honour.  Firstly,  in 
relation to Professor Powles, is that a memorandum of 
conferral, signed 14 January 2014?---Yes.  That’s r ight. 
 
And in relation to Dr Rudelsheim, a memorandum of 
conferral, dated 22 January 2014?---Yes. 
 
And finally, a memorandum of conference between Pro fessor 
Preston and yourself, dated or signed on 28 January  
2014?---Yes. 
 
I tender each of those, if your Honour pleases. 
 
KENNETH MARTIN J:   Certainly.  I don’t have the joint 
memoranda as regard Powles and Rudelsheim, but I’ve  got the 
one in respect of Preston. 
 
NIALL, MR:   I beg your Honour’s pardon.  May I hand those 
to your Honour? 
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KENNETH MARTIN J:   Yes, by all means. 
 
NIALL, MR:   Copies.  I’m not sure - - -  
 
KENNETH MARTIN J:   You’ve got these, Ms Cahill? 
 
CAHILL, MS:   Yes, I have. 
 
KENNETH MARTIN J:   Yes.  Very well.  The joint memoranda 
note, or notes, in respect of the conferral between  
Professor Powles and Professor Van Acker, dated 14 January 
2014, will be exhibit 17A. 
 
EXHIBIT  17A Plaintiffs DATE  14/01/2014 

Joint memoranda notes of the conferral 
between Professor Powles and Professor 
Van Acker 

 
KENNETH MARTIN J:   The note of the conferral between Dr 
Patrick Rudelsheim and Professor Van Acker of 22 Ja nuary 
2014, will be exhibit 17B. 
 
EXHIBIT  17B Plaintiffs DATE  22/01/2014 

Note of the conferral between Dr 
Patrick Rudelsheim and Professor Van 
Acker 

 
KENNETH MARTIN J:   And the joint memorandum of conferral 
between Professor Preston and Professor Van Acker o f 28 
January 2014, will be exhibit 17C. 
 
EXHIBIT  17C Plaintiffs DATE  28/01/2014 

Note of the conferral between Dr 
Patrick Rudelsheim and Professor Van 
Acker 

 
NIALL, MR:   Thank you, your Honour.  Professor, they’re 
the questions I have.  If you wait there, counsel f or the 
defendant will now ask you questions?---Okay. 
 
KENNETH MARTIN J:   Yes, Ms Cahill. 
 
CAHILL, MS:   Thank you, your Honour.  Professor Van Acker, 
you can hear me clearly?---Yes.  Yes. 
 
Thank you.  Can I just clarify your title.  In your  
reports, you describe yourself as Dr Van Acker.  Ho w should 
I refer to you?  Dr Van Acker or Professor Van 
Acker?---Professor Van Acker is fine. 
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Thank you?---Either is fine. 
 
Now, your first report was prepared in response to a letter 
you received from Slater & Gordon of 19 October 201 2, is 
that so?---Yes. 
 
And in that letter you were asked a number of quest ions.  
Do you have the letter there?---I don’t – I don’t h ave that 
letter in front of me at the moment. 
 
Do you recall being asked a question: 
 

Please provide a high level description of, (a) the  
kind of traits that are realisable in GM crops, (b)  the 
extent to which the consequences (positive or negat ive) 
of the realisation of such traits are presently 
described or documented in peer reviewed scientific  
literature. 
 

- - -?---That question, I – I mean, I didn’t – I di dn’t 
really answer that question, so I - - -  
 
Just asking you whether you - - -?----I don’t recal l - - -  
 
Sorry.  I’m sorry.  I’m just asking you whether you  recall 
being asked that question.  Does your Honour have a  copy of 
the letter? 
 
THE WITNESS:   Yes. 
 
KENNETH MARTIN J:   No, I don’t. 
 
CAHILL, MS:   Can we get one, please – copy of the letter. 
 
THE WITNESS:   Yes.  I think I was originally. 
 
CAHILL, MS:   Were you told that you were no longer 
required to answer that question?---Right. 
 
Were you told that by Slater & Gordon?  Just gettin g your 
Honour a copy of the letter. 
 
THE WITNESS:   I think so.  I mean, it has been over – well 
over a year now, so I’m trying to recall.  But - - -  
 
CAHILL, MS:   Do you also recall being asked this question 
in the letter of 19 October 2012: 
 

Is the existence and extent of any risks to human 
health or the environment from GM crops presently a  
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 matter of debate amongst relevantly qualified 
scientists? 
 

?---Yes, I do recall that question and, again, I di dn’t 
answer that question in my report.   
 
Were you asked by Slater & Gordon not to answer it? ---I 
think I said that I wouldn’t answer that. 
 
All right.  And similarly, I assume your answer is this, 
you were also asked: 
 

If your answer to that question was yes, please pro vide 
a high level description of the principal contentio ns 
in that debate. 
 

That was something - - -?---(indistinct)  
 
- - - you were not prepared to answer.  Is that 
right?---That’s right. 
 
All right?---That’s right. 
 
Thank you.  Now, can you take up your first report,  
please?---Yes. 
 
16A, and could you please go to page 5.  And the se ction at 
the bottom where you’re talking about the movement of GM 
material?---Yes. 
 
Now, to be specific, what you are focusing upon her e is the 
movement of GM traits from one plant organism to an other.  
Is that right?---Yes.  Yes, that’s right. 
 
Not simply the movement of GM plant material in the  air or 
without actually – the movement of GM traits into a nother 
organism that previously did not have them?---Well,  I go on 
to talk about pollen mediated gene flow and seed me diated 
gene flow, so that does involve pollen flow and see d 
movement. 
 
Yes, but can I put it to you this way, there is onl y two 
ways, isn’t there, in which there can be a movement  of GM 
traits from one plant organism to another.  One is via 
pollen - - -?---Right. 
 
- - - and the other is via seed.  Is that right?--- Yes, 
right. 
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And in relation to the seed, the way in which you h ave the 
movement of GM traits from one plant organism to an other is 
because volunteers can grow and they in themselves become a 
source of the movement of pollen, which enables 
cross-pollination and therefore the transfer of GM traits 
into another organism.  Is that right?---That’s rig ht. 
 
Thank you.  Can you go to page 8 please.  And under  the 
heading Seed Mediated GM Material Movement, you obs erved 
that in contrast to the position with pollen mediat ed 
movement, there has been relatively little research  done on 
that topic.  Is that so?---That’s right. 
 
And in the bottom half of the page, you are identif ying 
there and referring to the experience you have had with 
your – with seed lots in Canada where there have be en 
- - -?---Right. 
 
- - - attempts to prevent the adventitious incursio n of GM 
canola seeds.  Is that right?---That’s right. 
 
And what you’re reporting there is that there has b een 
success in reducing the adventitious presence into seed 
lots at or near zero by systematic and continued ef forts to 
exclude.  Would you agree with that?---That’s right .  
That’s right. 
 
And those efforts include keeping seed clean, yes?- --Yes. 
 
The implementation of isolation fields, is that 
right?---Yes. 
 
The use of separate storage facilities and so forth ?---Yes, 
yes. 
 
Now, at page 9 of this report you discuss the persi stence 
of volunteers?---Yes, yes. 
 
In your conferral with the expert witnesses for the  
defendant you have agreed, haven’t you, that the ac tual 
survival of volunteers and their persistence depend s very 
much on individual paddock conditions.  Would you 
agree?---Yes, and management, yes.   
 
And when it comes to management, in terms of the 
persistence of volunteers, a significant factor red ucing 
their persistence is their removal – the removal of  
volunteers from a paddock before seeds set?---Yes, that’s 
important. 
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Would you regard that as one of the primary methods  of 
reducing the persistence of volunteers?---Yes. 
 
Would you regard it as the primary method of reduci ng the 
persistence of volunteers?---Maybe that and prevent ing 
tillage.  So preventing seed burial would also be 
important. 
 
Thank you?---But, yes, preventing that and preventi ng 
further seed production would be very important. 
 
Yes?---Yes. 
 
So in an organic farm context, where the ability to  rely 
upon herbicides and other means of eliminating volu nteers 
is much more restricted, you would accept that neve rtheless 
organic farmers have available to them one of the p rimary 
means of reducing the persistence of volunteers and  that is 
the removal of those volunteers physically?---Yes. 
 
And as long as that’s done before seeds set, that i s a very 
effective – one of the primary means of reducing 
persistence?---Yes. 
 
Thank you?---Yes. 
 
And where you make the point at page 9 of your repo rt, that 
volunteers might still take years to fully germinat e out of 
a paddock, nevertheless that can be effectively con trolled 
on an ongoing basis by this method of hand pulling? ---Yes, 
that would be possible. 
 
Yes.  And where you have a canola plant growing as a 
volunteer in a paddock, before seeds set, it has no  
biological significance, does it, in terms of wheth er it’s 
GM or not?---No, not particularly.  I mean, if it d oesn’t – 
if nobody cares about whether it’s GM or not, it ha s no 
other – there are no other issues necessarily.  Tha t’s 
right. 
 
Because – and that’s because before seeds set, it h as no 
possibility, that volunteer, of enabling or facilit ating 
the movement of a GM trait into another plant organ ism.  
That’s so, isn’t it?---That’s right. 
 
Thank you?---Well, it can produce pollen.  I mean, it can 
produce pollen so - - -  
 
So that’s a - - -?--- - - - it would be best if - -  -  
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Yes?---Yes, it would be best if you had it controll ed 
before flowering but, I mean, as long as there is n othing 
else around to receive the pollen, that doesn’t mat ter 
either then.  
 
Yes, thank you.  Now, can we go to page 10 of your report, 
please.  And here you begin to speak of the situati on of 
coexistence in different - - -?---Right. 
 
- - - countries and regions around the world?---Rig ht. 
 
And that’s coexistence between GM and non-GM crops – 
canola?---That’s right. 
 
Yes.  And the point that you make here is from your  
experience and knowledge derived from working in th is area, 
where the matter is not ensured by law, that is gov ernment 
regulation, the default position is it’s up to the organic 
farmer to take steps to prevent or reduce the risk of the 
adventitious introduction or presence of GM canola onto 
their farm.  Is that so?---That’s right. 
 
Yes.  It’s not up to the GM grower.  That’s your 
experience?---Well, not if you have unconfined rele ase.  I 
mean, there’s no mechanism for those farmers.  Ther e’s no 
recourse – no formal recourse or mechanism other th an, I 
guess (indistinct)  
 
And you then go on to identify what an organic grow er in 
that default position can do to minimise, reduce or  
eliminate the – as far as possible the risk of adve ntitious 
presence and you talk about such things as buffers,  the 
cleaning of seed and the control of volunteers in t he way 
in which we have just discussed.  Is that right?--- Yes, 
that’s right. 
 
And the point that you go on to make is that – I’m sorry, I 
withdraw that.  Now, at the bottom of page 10, you talk 
about the research that has been done into the move ment of 
pollen?---Yes. 
 
And adventitious presence threshold requirements an d you 
talk about the way in which one can reduce those 
possibilities or risks and you comment towards the very end 
of page 10, the last three lines, that there are pr oblems 
when thresholds are very low or zero.  It becomes v ery hard 
practically to eliminate a risk to that level or to  that 
extent.  You would agree?---That’s right.  Yes. 
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And so one sees, therefore, this conundrum, doesn’t  one, 
that the more onerous the restrictions on the adven titious 
presence of GM material, the more difficult it beco mes to 
control or comply with those requirements?---Yes.  And 
that’s why I gave an example in one of my reports t hat, you 
know, they are in the EU – in the EU there’s a 
recommendation in some countries of banning GM prod uction 
just because of the practicality of trying to maint ain 
coexistence, for example. 
 
Yes.  Yes.  And so if, for example, an organic farm er is 
confronted with the situation where they are not pe rmitted 
to have any GM trait movement into their product, t hat’s 
something that the organic farmer can control by, f or 
example, the selection of crops that cannot cross-
pollinate.  You would agree?---That – that could be  
something one could do, yes. 
 
And that would be a reasonably effective way of ens uring 
that no GM material moved across to your product?-- -It 
would be a way of – certainly tremendously reducing  the 
risk of pollen mediated gene flow, yes. 
 
Yes.  And if an organic farmer was in the situation  where 
the requirements for farming organically in their 
jurisdiction required that there couldn’t be any GM  
material at all intermingled in their product that they 
were selling, that could be addressed to a reasonab le level 
of acceptability, couldn’t it, by cleaning of seed or 
cleaning of produce, that sort of method. 
 
NIALL, MR:   I object to the question on the basis of 
reasonable level of practicability.  That needs to be 
couched in some context, reasonable level from a sc ientific 
point of view, from a regulatory point of view.  Th e 
standard at large would not provide probative evide nce of 
anything (indistinct) 
 
KENNETH MARTIN J:   Look, it was a fairly compound 
question. 
 
CAHILL, MS:   Yes. 
 
KENNETH MARTIN J:   You would accept that point, Ms Cahill? 
 
CAHILL, MS:   Yes.  I can – yes, I can rephrase, your 
Honour. 
 
KENNETH MARTIN J:   All right.  Perhaps if you rephrase 
then. 
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CAHILL, MS:   Okay, your Honour.  That’s the quickest 
rather than arguing about it, I think. 
 
KENNETH MARTIN J:   Thank you.   
 
CAHILL, MS:   Professor Van Acker, if I put it this way.  
If an organic farmer was in a situation where they were 
required to produce product that was GM free, I put  that in 
air quotes – it had no GM material in it – then wha t they 
could do is they could clear their product, couldn’ t they, 
If we are talking about grain? 
 
NIALL, MR:   Well, in my submission the premise – the 
question is misleading because it identifies no GM product 
in it.  Whether the question is covering the DNA 
incorporated into the organism or within – which wa s the 
premise of the earlier questions or product within it, as 
in together with it.  In my submission, they are tw o 
different concepts and they should have been made c lear to 
the witness. 
 
CAHILL, MS:   A moment ago we were talking about the 
transfer of GM traits from one organism to another,  
Professor Van Acker.  I now want to talk about a si tuation 
in which an organic farmer might not be permitted t o have 
any GM material intermingled with their product, th eir 
grain product?---So, sorry, you are talking about s eeds – 
seed and mixtures or - - -  
 
Yes.  We are talking at the end of crop production and you 
have your grain that you are going to sell as an or ganic 
farmer.  Might be oats, it might be wheat, barley, 
something like that.  And the organic requirements for 
certification that you are operating under say that  you 
must – your production must be GM free, completely FM free.  
It would be possible, wouldn’t it, to meet that req uirement 
by seed cleaning and testing of your product?---You  could – 
you could certainly seed clean.  I mean, seed clean ing 
something like canola out of a typical serial like wheat is 
pretty straight forward and not too – not too chall enging.  
But – but, of course, the risk is always if the sta ndard is 
absolutely zero  That’s such a low number - - -  
 
Yes?--- - - - that that’s – that’s always very risk y and I 
think there – that’s part of the – part of the prob lem, is 
that when you are talking about zero.  And it’s imp ossible 
to test down to zero, of course, it’s just not poss ible. 
 
Well, all you can do is test within the limits of d etection 
that are available from the scientific tests we hav e.  Is 
that right?---That’s right.  And then it becomes co st 
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prohibitive to test really, really low levels.  I m ean, 
testing to, say, one in 10,000 for example might be  
practical.  Testing for one in 100,000 becomes expe nsive. 
 
Yes?---Yes.  So those are also considerations.  
 
Yes, thank you, Professor.  And what you were ident ifying 
there is that the more onerous the requirements bec ome, the 
harder and harder it gets to comply with them.  Wou ld you 
agree?---Yes, harder and – harder and more costly. 
 
Yes?---Yes. 
 
And if an organic farmer’s organic standards requir e that 
he may not ever – he or she may not ever have any G M plant 
material on their land at all in any quantities, we ll, that 
becomes in a coexisting agricultural region somethi ng very 
difficult for the organic farmer to control, is tha t 
right?---it becomes very difficult.  I mean, it’s w hy, for 
example, we don’t see organic canola produced in We stern 
Canada - - -  
 
Yes?--- - - - is because there’s so much GM canola produced 
in the region that it becomes almost impossible to produce 
organic canola in that region. 
 
Yes.  Almost impossible to prevent those sorts of 
incursions in a coexisting situation?---Yes.  Well – yes, I 
– yes. 
 
And what I’m talking about here - - -?---Yes, that’ s right. 
 
- - - is not necessarily an organic farmer who has organic 
canola growing next door;  he might have quite diff erent 
crops but he’s under a restriction or regulation th at 
requires that no GM material of any description eve ry touch 
his land in any quantities?---Right.  Right. 
 
In a coexisting situation where you might have a GM  canola 
crop growing nearby, that creates great difficultie s in 
terms of the ability to comply with that requiremen t.  You 
would agree?---It’s challenging, certainly, yes. 
 
Almost to the point of impossibility on an ongoing basis, 
would you agree?---It would depend – it would depen d, I 
think, on how much GM was being grown around the fa rm and 
the operation that’s going on around the farm in te rms of 
transporting of GM etcetera.  So, if there was a lo t being 
grown around that farm – if the farm was sort of an  island 
in a sea of GM production, it would be very difficu lt. 
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And if the organic farmer – the hypothetical one th at we’re 
thinking of at the moment – were under a restrictio n under 
his organic certification that no seed or seeds wit h – that 
are genetically modified, could ever be on his land .  That, 
too, in the context of a co-existing GM canola prod uction 
area would be very difficult to comply with?---Yes.  
 
And in your report at page 12, I think, you – your first 
report – I beg your pardon – your second report at page 6.  
You’re identifying there the ways in which these ri sks of 
incursion can develop the opportunities for - - -?- --Yes. 
 
- - - in particular, seed movement?---Yes. 
 
Would you agree?---Yes. 
 
And there’s - - -?---Yes. 
 
There’s essentially three points in the production cycle of 
GM canola that are particularly susceptible to the risk of 
seed movement, aren’t there?  That’s during sewing,  during 
harvesting, and during grain handling after 
harvesting?---Yes. 
 
And would it be a fair reflection of your opinion a nd your 
report that you perceive the – the – the highest ri sk, 
where seed or grain is being moved by mechanical 
transport?---Yes. 
 
Especially along roads?---Well – yes.  That and – a nd in 
the harvest period, especially if you have swathes.  
 
Yes.  Swathing increases the risk of movement of pl ant 
material?---Right.  Yes. 
 
You do need strong winds though for that, don’t you ?  It’s 
not inevitable?---That’s right. 
 
Yes?---That’s right.  Now, at page 7 of your second  report, 
Professor, do you see in the middle of the page you  were 
asked a question – I’m sorry.  I will go back a ste p.  I 
will go back a step.  Sorry.  I will just withdraw that 
question.  On page 7 you identify ways in which Mr Baxter 
could have taken - - -?---Yes. 
 
- - - steps to reduce the risk of incursion on the occasion 
which we’re considering in December 2010.  Is that 
right?---Yes.  Yes.  That’s right.  And I think I c omment 
in general, as well. 
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Yes.  What your report doesn’t deal with is the add itional 
steps that Mr Marsh could have taken to reduce that  
incursion as well.  Do you agree with that?---I agr ee with 
that.  Yes. 
 
So, to the extent that you identify physical distan ces – 
isolation distances, those are something that, equa lly, Mr 
Marsh could have put in place on his farm.  Would y ou 
agree?---Yes. 
 
And at page 8, I think, you make the point that seg regation 
is the primary method of reducing the risk of incur sion, 
yes?---Yes. 
 
And - - -  
 
KENNETH MARTIN J:   Segregation of crops? 
 
CAHILL, MS:   Yes.  Segregation of crops is what you’re 
talking about there, isn’t it?---And I think I mean  more 
generally as well.  I mean, to segregate those oper ations 
in as many ways as possible.  So - - -  
 
And that – by your answer, you mean then to include  right 
through the production cycle and into the grain han dling 
- - -?---Yes. 
 
Separate facilities for grain cleaning, that sort o f 
thing?---Yes. 
 
Grain transport - - -?---Yes. 
 
Harvesting?---Yes. 
 
I see?---Yes.  That’s correct.  Yes. 
 
And when it comes to segregation of the production of crops 
on the land, the point you make at page 8 is that t he 
primary method of segregation requires cooperation and 
agreement between farmers.  Do you agree?---Yes. 
 
Yes?---That’s right. 
 
And where you say, in the first full paragraph at t he top 
of page 8, in the last line: 
 

Segregation requires a system that includes many 
methods, and no single method should be relied upon  – 
 

are you really - - -?---Yes. 
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- - - talking about what you just – the evidence yo u just 
gave to his Honour about the need for different – 
segregation at every stage of the production 
process?---That’s right.  That’s right.  Yes. 
 
And it would be a multi-faceted approach on the lan d as 
well, wouldn’t it?---Yes.  It - - -  
 
Just at the growing stage?---It could include - - -   
 
KENNETH MARTIN J:   Sorry.  Whose land are we talking 
about?  Whose land? 
 
CAHILL, MS:   The – a grower’s in a co-existing situation. 
 
KENNETH MARTIN J:   In a segregation scenario, the grower. 
 
CAHILL, MS:   Yes.  Yes.  Well, there’s a grower – there’s 
two growers in a co-existing.  If it has been uncle ar I 
will just go back, your Honour.  When you’re talkin g about 
the need for cooperation and agreement between grow ers in 
relation to segregation, Professor Van Acker - - -? ---Yes. 
 
- - - and you talk about there being - - -?---Yes. 
 
- - - no single method at the growing stage.  There  might 
be physical barriers - - -?---Yes. 
 
- - - that are to be implemented?---Yes. 
 
And the organic grower is at liberty to – obviously , to 
implement an isolation distance, aren’t they?---The y could, 
yes. 
 
Yes.  They can do seed cleaning?---Yes. 
 
And they can test for GM material in their product? ---Yes. 
 
They can pull out volunteers?---Yes. 
 
These are all the things that they can do to mainta in 
segregation, would you agree?---Yes. 
 
Thank you?---Yes. 
 
Can you go to your third report, please, page 4.  Y ou may 
have already answered this, Professor.  But just re sponding 
to Dr Rudelsheim’s report here, regarding the biolo gical 
significance of canola plant material rather than t he seed 
or the pollen.  That, in itself, has no biological 
significance, does it?---No.  And my answer there w as in 
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relation to whether the presence of GM material cou ld have 
an impact, and I was – and I was speaking to, you k now, if 
the requirements were absolute freedom from and you  had any 
material present, even dust could possibly have an impact 
in terms of the market - - -  
 
Yes?--- - - - the organic market, if that’s a requi rement. 
 
If the requirement is as onerous as that, then it w ill 
still have an impact on the organic farmer?---It co uld. 
 
Yes.  But in terms of just plant material without a ny 
pollen or seed, that has no potential to propagate,  does 
it?---No.  No.  No. 
 
And it has no potential at all to transfer genetica lly 
modified material or traits to another organism?--- That’s 
right.  That’s right. 
 
It is – is this – would you agree with this languag e:  it 
is, in that context, correct to describe the plant material 
without pollen or seed as “inert”?---It’s not inert , but 
it’s not – it’s not going to be a vector of trait m ovement. 
 
Yes.  It’s just like any other plant;  it will – it  can be 
- - -?---It’s just plant material.  Yes. 
 
Now, at the bottom of page 5 you are talking about impact 
on crops of GM – a GM crop being grown somewhere 
nearby?---Right, yes, I think. 
 
And you identify three ways in which there can be a n 
impact?---Right.  Yes.   
 
And you use the language – if you look in this last  full 
paragraph at the bottom of the page, and you go fiv e lines 
up?---Yes, yes. 
 
You use this expression: 
 

The potential for GM contamination in the future. 
 
?---Right, yes. 
 
And by that expression, what you mean is, by contam ination, 
the transfer of a GM trait into a plant organism in  respect 
of which the transfer was neither intended nor want ed.  Is 
that right?---Or it could be the presence of materi al in 
harvested crop. 
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Yes, the intermingling product?---So if it – yes, y es. 
 
Is that right?---It could be that as well, yes.  It  just – 
I think I was referring to volunteers in the future . 
 
Yes?---Yes. 
 
But I just wanted to be clear here, when you used t he word 
contamination, you don’t mean by that just a piece of plant 
material – like, GM plant material lying on the 
ground?---I’m probably thinking of plants growing u p and 
producing pollen or seed. 
 
Which have the potential to transfer GM traits into  another 
organism, where that transfer wasn’t intended or wa nted.  
Is that right?---Yes, or it could just merely be pr esence 
- - -  
 
Intermingled?--- - - - as admixture.   
 
Yes, but in the product - - -?---Yes - - -  
 
- - - at the end of the day?---In the product. 
 
Yes?---Yes, that’s right.  Yes. 
 
But if the volunteer is growing in a crop or a volu nteer is 
growing in pasture, then absent that potential for the 
movement of a GM trait into an unintended and unwan ted 
transferee, there is no contamination, is there, in  your 
view?---I don’t understand that question.   
 
Yes, sorry?---I don’t understand what you mean.   
 
Just what the limits of contamination are in the wa y in 
which you have used it in this report.  Contaminati on, 
you’re focusing on the potential for GM transfer, a ren’t 
you, GM trait transfer?---Well, GM transfer and jus t 
presence. 
 
Yes?---Because presence is the issue. 
 
Yes, but only in respect of - - -?---So - - -  
 
- - - the presence where pollen and seed have the p otential 
to move and by that movement one elevates the risk that 
there will be the movement of GM traits into anothe r 
organism.  Isn’t that so? 
 
NIALL, MR:   Well, in my submission that’s a very compound 
question?---No, that’s not what I mean.   
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KENNETH MARTIN J:   I think the professor has got it, 
bearing in mind what has proceeded it.  So I think I will 
let him answer?---Yes, I don’t think that’s what I mean.  
Certainly that is part of what I mean but I think –  just 
more simply, I mean that those volunteers can appea r in a 
subsequent crop and then it could, yes, you’re righ t, be a 
means or a factor for gene flow but it could also j ust be 
present in harvested crop - - -  
 
CAHILL, MS:   I see?--- - - - and therefore be a 
contaminant so to speak. 
 
I see, because of intermingling?---Yes, that’s righ t. 
 
Yes?---Yes, yes. 
 
Intermingling with the final product?---The harvest ed crop, 
yes, that’s right. 
 
I understand?---Yes. 
 
So contamination means one of two things in your vi ew, 
either that movement of a GM trait or the interming ling in 
the harvested product?---Yes, that’s right. 
 
And nothing else?---That’s right, yes.  Well, it’s part of 
that process going forward.   
 
Yes?---Right, so - - -  
 
Thank you.  Nothing further, your Honour.   
 
KENNETH MARTIN J:   Yes.  Thank you, Ms Cahill.   
 
NIALL, MR:   Thank you, your Honour.  Professor Van Acker, 
you were asked a number of questions about the meth od of 
dealing with persistent volunteers and it was sugge sted to 
you a primary method of dealing with persistent vol unteers.  
In circumstances where seed is present on a pasture  at a 
paddock, is there a way of managing it prior to the  
germination of the seed?---Prior to the germination  of the 
seed – I mean, certainly it’s the experience that i f you 
don’t bury that seed, there is an opportunity for m ore of 
that seed to be predated or to be weathered, become  non-
viable, and also the seed is less likely to go into  
secondary dormancy and then it’s less likely to per sist.  
So that could be part of managing before the seed 
germinates.  
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Thank you.  And in terms of determining if that is part of 
the management that’s adopted, are there any measur es to 
determine how successful or unsuccessful such manag ement 
would be until you see whether or not there’s 
germination?---Yes, you would be doing it based on an 
understanding of that’s what happens but, yes, it w ould be 
hard to test how effective you were, you’re right, 
especially when you have no control. 
 
No other re-examination if your Honour pleases.   
 
KENNETH MARTIN J:   Yes, very well.  Thank you.  Professor, 
thank you very much for assisting us through your e vidence 
from Canada today.  That completes your evidence an d you 
are now excused?---Thank you very much.   
 

(THE WITNESS WITHDREW) 
 
KENNETH MARTIN J:   What’s the plan now, Mr Niall? 
 
NIALL, MR:   Now, the next witness, your Honour, is 
Ms Goldfinch.  I’m just making inquiries as to – sh e’s 
here, your Honour, if that’s convenient.   
 
KENNETH MARTIN J:   Yes.  Unless anyone wants a break, we 
will proceed straight on with her evidence.   
 
CAHILL, MS:   We might have an objection.  I just have to 
check with Ms Vernon, your Honour.  
 
KENNETH MARTIN J:   Is it just the one statement? 
 
NIALL, MR:   Yes, your Honour.   
 
KENNETH MARTIN J:   Ms Goldfinch, would you mind just 
waiting outside for one more minute until we resolv e this 
legal point of objection and hopefully we will have  you 
here very shortly.  According to the note that was 
circulated on Monday, 7(a), 7(b) - - -  
 
CAHILL, MS:   Yes, that’s it.   
 
KENNETH MARTIN J:   - - - 10, 25, 25, and 27 were the 
issues.   
 
CAHILL, MS:   That’s the one, your Honour.  7(a) and (b) 
can presumably be dealt with on the same basis that  
your Honour ruled previously in relation to seconda ry 
documents.  I think your Honour said - - -  
 
KENNETH MARTIN J:   You mean identified as the - - -  
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CAHILL, MS:   Your Honour - - -  
 
KENNETH MARTIN J:   - - - physical document received 
without conceding the truth of the content of the 
communication.   
 
CAHILL, MS:   I think when we began the objections in 
relation to Mr Marsh’s statement, your Honour made the 
ruling that the material could stay in but everyone  was to 
understand that to the extent that there was any 
controversy about what the document said, your Hono ur would 
go to the document and not the person’s evidence. 
 
KENNETH MARTIN J:   I see.  In terms of - - -  
 
CAHILL, MS:   Yes. 
 
KENNETH MARTIN J:   Okay.  The summary of – the secondary 
evidence rule as regards the contents of a document . 
 
CAHILL, MS:   Yes.  So as long as - - -  
 
KENNETH MARTIN J:   All right. 
 
CAHILL, MS:   - - - that secondary evidence is treated on 
that basis - - -  
 
KENNETH MARTIN J:   Understood. 
 
CAHILL, MS:   - - - then we don’t have anything further to 
say about that.  Paragraph 10 - - -  
 
KENNETH MARTIN J:   Sorry.  That just reminds me as regards 
Mr Niall, I’m going to need a link up to where thes e PD 
documents are in the trial bundle through a cross-
referencing tool at some point. 
 
NIALL, MR:   Yes, your Honour. 
 
KENNETH MARTIN J:   I don’t want to hold things up now, but 
if that could be done, it would be good. 
 
NIALL, MR:   Yes.   
 
KENNETH MARTIN J:   Yes.  All right.  Next? 
 
CAHILL, MS:   Paragraph 10 is hearsay, if that document is 
intended to go in as the truth of the contents of s omething 
that Ms Goldfinch was told by Mr Marsh.  There does n’t seem 
to be any relevance to it going in on any other bas is, so 



DMJ  SC/CIV/PE/CIV1561/2012 
  

14/2/14   494 
12.28 NIALL, MR   

we object to that.  Don’t know if you want to go bl ow-by-
blow through each one or keep going. 
 
KENNETH MARTIN J:   All right.  Mr Niall, on the face of 
it, it does look like if it’s tendered for the trut h of its 
contents, hearsay.  On the other hand, if it has go t a 
purpose in terms of stimulating the witness to do 
something, it might have a chronological relevance.   I 
can’t really tell without going to the document. 
 
NIALL, MR:   The document would be a means by which the 
witness could refresh her memory. 
 
KENNETH MARTIN J:   Certainly. 
 
NIALL, MR:   In terms of – just pardon me one moment, your 
Honour.  Well, if I understand the objection, the f irst 
sentence is not objected to;  the balance of it –  
 

He stated that contamination had now spread into 
paddock 13 – 
 

we tender it as relevant to the information that wa s before 
Ms Goldfinch as the review officer, and we don’t pr ess the 
last sentence. 
 
KENNETH MARTIN J:   Does that excise the notes? 
 
NIALL, MR:   Yes, your Honour. 
 
CAHILL, MS:   Well, the notes should go in, your Honour, if 
her evidence is that she took a note. 
 
NIALL, MR:   Well, my learned friend can cross-examine her 
on the notes;  she has got them.  Well, tender them , your 
Honour.  If your Honour – if my learned friend is a sking us 
to tender them, we will do so. 
 
KENNETH MARTIN J:   All right.  Well, I think the whole 
paragraph should say then on that basis. 
 
NIALL, MR:   If your Honour pleases.   
 
CAHILL, MS:   25 might be easily dealt with, your Honour, 
as long as it’s admitted only as to the witnesses’ opinion 
and not intended to be any sort of statement of the  – of 
legal conclusion that the plaintiffs seek to rely u pon. 
 
NIALL, MR:   That’s correct, your Honour. 
 
KENNETH MARTIN J:   Let me just look at this again. 
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CAHILL, MS:   Well, prefaced with “in my opinion”.  
 
KENNETH MARTIN J:   Yes.  Well, I think that’s obviously 
inherent in the observation at 25, so - - -  
 
CAHILL, MS:   That will deal with both - - -  
 
KENNETH MARTIN J:   - - - on that basis, it can be 
received. 
 
CAHILL, MS:   That will deal with the next objection as 
well, your Honour.  And then 27 - - -  
 
KENNETH MARTIN J:   Yes. 
 
CAHILL, MS:   The point revolves around the word “the” in 
the first line.  This witness can speak to the fact ors that 
were important to her decision, but if she is inten ding to 
speak more widely as to a decision made by, for exa mple, 
NASAA as an organisation, she can’t really speak to  that 
without some further substantiation of her position .  So if 
the “the” were changed to a “my”, we would live wit h that. 
 
KENNETH MARTIN J:   Don’t I have to read 27 in the light of 
26, in which she says, “I formed the view that it s hould be 
decertified”? 
 
CAHILL, MS:   Well - - -  
 
KENNETH MARTIN J:   So if it’s read any wider than her, 
then it needs to be changed to 26, I think. 
 
CAHILL, MS:   The objection is to the extent that it is 
intended to put the evidence forward as factors imp ortant 
to a decision made by someone other than Ms Goldfin ch. 
 
KENNETH MARTIN J:   Well, that’s not how I read 27.  I read 
27 as being personal to the decision maker identifi ed in 
26.  So if it’s intended to be read wider, then I g ive 
notice of the fact that it won’t be. 
 
CAHILL, MS:   Thank you, your Honour. 
 
NIALL, MR:   It’s not, your Honour. 
 
KENNETH MARTIN J:   Yes.  All right.  (indistinct) can I 
say that I have now been handed a copy of the state ment 
that does actually have the references.  So I’m gra teful 
for that.  Thank you. 
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NIALL, MR:   Yes.  Your Honour should have those for our 
witnesses.  I’m not sure if that’s also true of the  
defendant’s witnesses but we might get to that when  they 
are in their case.  
 
KENNETH MARTIN J:   There’s just one thing.  Ms Cahill, the 
Slater & Gordon letter of 19 October.  Did you - - -  
 
CAHILL, MS:   Sorry, I would like to tender that, thank 
you. 
 
KENNETH MARTIN J:   Did you want to put that in.  Is there 
any objection? 
 
NIALL, MR:   No, your Honour. 
 
KENNETH MARTIN J:   All right.  Slater & Gordon letter that 
was of 19 October 2012 in respect of which some que stions 
were directed to Professor Van Acker to go with the  video 
will be exhibit 18. 
 
EXHIBIT  18 Defendants DATE  19/10/2012 

Slater & Gordon letter directed to 
Professor Van Acker 

 
KENNETH MARTIN J:   All right.  Now, Ms Goldfinch. 
 
NIALL, MR:   If your Honour pleases.  
 
GOLDFINCH, STEPHANIE JANE sworn: 
 
KENNETH MARTIN J:   Thanks, Ms Goldfinch.  Have a seat.  
Yes, Mr Niall. 
 
NIALL, MR:   If your Honour pleases.  Ms Goldfinch, would 
you keep your voice up and direct your answers to h is 
Honour please.  Would you tell his Honour your full  name 
please?---Stephanie Jane Goldfinch. 
 
And your address?---8 Duke Street, Bridgewater. 
 
And that’s in the state of South Australia?---Yes. 
 
And your current occupation?---Consultant to the or ganic 
industry. 
 
And for the purpose of the proceeding, have you pre pared a 
witness statement dated 24 February 2013.  I will h and a 
copy to the witness for her to identify it, your Ho nour. 
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KENNETH MARTIN J:   Very well. 
 
NIALL, MR:   Do you have a copy of a witness statement of 
seven pages and if you go over to the seventh page,  there’s 
a signature.  Do you see that?---Yes. 
 
Is that your signature?---Yes. 
 
And have you recently read the statement?---Yes. 
 
And are the contents of it true and correct?---Yes.  
 
Thank you.  I tender that, if your Honour pleases. 
 
KENNETH MARTIN J:   Yes, very well.  The witness statement 
of Stephanie Goldfinch, signed 24 February 2013 wil l be 
exhibit 19. 
 
EXHIBIT  19 Plaintiffs DATE  24/02/2013 

Witness statement of Stephanie 
Goldfinch 

 
NIALL, MR:   If your Honour pleases.  Ms Goldfinch, if you 
just remain there. 
 
KENNETH MARTIN J:   Yes.  Cross-examination, Ms Cahill? 
 
CAHILL, MS:   Thank you, your Honour.  Ms Goldfinch, you 
just described yourself as a consultant to the orga nic 
industry.  Does that mean that you are self 
employed?---Yes. 
 
And what kind of consulting services do you supply to the 
organic industry?---I supply how to comply with 
international standards and documentation of their quality 
systems, but I also do auditing and reviewing. 
 
Reviewing of certified operators?---Of inspection r eports. 
 
For different certifying bodies, is that right?---A t the 
moment I am just doing it for AUS-QUAL. 
 
Which is a – is that a certifier of organic 
operators?---They’re a large certifier owned by AUS -MEAT 
and they certify a range of different programs incl uding 
Freshcare which I also do audits. 
 
KENNETH MARTIN J:   Sorry, didn’t catch that last 
- - -?---Freshcare.  I also audit - - -  
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Freshcare?--- - - - under the Freshcare programs fo r AUS-
QUAL. 
 
CAHILL, MS:   So who are Freshcare?---Freshcare is an 
independent organisation set up by the industry as a market 
– the supply chain verification system. 
 
I see.  And in what way do you audit them?---I audi t the 
producers. 
 
I see?---And it’s organic. 
 
So they have a standard - - -?---Yes. 
 
- - - or certain requirements - - -?---Yes. 
 
- - - and you audit to ensure that they are – that they 
comply with them?---Yes. 
 
And so you continue to retain a familiarity with th e 
national standard, certainly?---Yes, I’m still usin g that 
for AUS-QUAL.  They use that as their organic stand ard. 
 
So they don’t have their own standard the way NASAA  
does?---No, they don’t. 
 
Now, when you were at NASAA, Ms Goldfinch, it was p art of 
the quality management or assurance system that was  
implemented that you made records of all your telep hone 
conversations.  Is that right?---No, I just kept re cords 
of, you know, notes for my own purposes in order to  
remember things I needed to remember.  We also had a 
system, electronic system, where we recorded client  
information. 
 
And were you obliged to do that as part of a qualit y 
assurance system or just as part of your employment ?---No. 
 
Okay.  Now, if you could go to volume 1 of those fi les that 
are behind you, Ms Goldfinch, and go to page 213.  Now, I’m 
not suggesting that this is your record that you ma de.  It 
appears to be a record made by somebody else.  But was 
there a Susan Shelton who was working at NASAA or N CO with 
you in April 2009?---Yes, there – there was. 
 
And do you recall her providing you with a copy of this 
document?---No. 
 
Do you recall her asking you to prepare a letter th at had 
been requested by Mr Marsh?---No, I don’t recall he r asking 
me to do that. 
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So, if I give you an opportunity, have you had a ch ance to 
read through just now as I have been asking you que stions, 
or would you like an opportunity to read it?---Do y ou want 
me to red the whole thing? 
 
Yes, please. 
 
NIALL, MR:   Well, in my submission, it must be clear, 
firstly, whether the witness has seen the document before.  
If it’s not her document, in my submission, what’s the 
relevance of her looking at it now? 
 
KENNETH MARTIN J:   I guess it depends on the question but 
I understand your concern. 
 
CAHILL, MS:   Would you read it please? 
 
THE WITNESS:   Is that what you want me to do, your Honour? 
 
KENNETH MARTIN J:   Yes, if you wouldn’t mind, please, 
Ms Goldfinch. 
 
CAHILL, MS:   Having read that note, do you have any memory 
of Ms Shelton in about April 2009 asking you to pre pare a 
letter for Mr Marsh about the standards NASAA had i n 
relation to the tolerance of GMOs in organics?---No .  No, I 
don’t. 
 
Right.  Could the witness be shown exhibit 11, plea se. 
 
KENNETH MARTIN J:   All right.  I will just ask my orderly 
to dig out exhibit 11 and that will be passed to Ms  
Goldfinch.   
 
CAHILL, MS:   I will just give you an opportunity to read 
that.  Are you right, Ms Goldfinch, or do you need a 
moment?---The desk is a bit high. 
 
Would you like a moment to just adjust it, if you 
- - -?---Well, I’ve adjusted the chair.  Now, my fe et have 
got nothing. 
 
Are you comfortable or - - -?---I will survive. 
 
All right.  I will give you a moment to read this l etter 
and then I will ask – just tell me when you’re read y and I 
will ask you a question?---I have read it. 
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You recall sending this letter to Mr Marsh in April  
2009?---Having read it, I’m familiar that I must ha ve 
written it. 
 
And you certainly identify - - -?---Which follows, I 
assume, it was sent.   
 
But you certainly accept that this is your letter?- --Yes.  
And you understood when you wrote the letter that y ou were 
responding to concerns that Mr Marsh had at that ti me about 
the risks to his livelihood posed by the potential GMO 
trials in WA at that time, yes?---Yes, it would see m so.   
 
And do you recall that the purpose of your writing this 
letter was to identify to Mr Marsh what on your 
understanding were the risks to his livelihood in r espect 
of effect on his certification?   
 
NIALL, MR:   I object to the question on the basis of 
relevance as to why – the purpose of sending a lett er.  My 
learned friend identified the relevance - - -  
 
KENNETH MARTIN J:   The letter says what it says,  
Ms Cahill.  What does the author’s state of mind ba ck in 
April 2009, as to purpose, bear upon its relevance to the 
case.   
 
CAHILL, MS:   If the witness could leave the room, I can 
address your Honour on that.   
 
KENNETH MARTIN J:   All right.  Ms Goldfinch, would you 
mind just waiting outside briefly for a couple of m oments 
and we will just resolve this legal issue.   
 

(THE WITNESS WITHDREW) 
 
KENNETH MARTIN J:   Ms Cahill. 
 
CAHILL, MS:   Your Honour, the – obviously, one of the 
really important issues in this case is the reasona bleness 
of NASAA’s conduct at the time that the decertifica tion 
decision was made.  Ms Goldfinch, on the statement that you 
have just received, your Honour, was responsible fo r that 
decertification decision.  In this letter it is imp ortant 
to understand when in April 2009 at some time earli er, she 
was asked to turn her mind to the consequences of a n 
incursion in terms of the standard.  This was how s he 
answered.   
 

It is a very different response from the one that s he 
gave at the time of decertification.  In particular , her 
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focus upon the national standard rather than the NA SAA 
standard and what I expect her to say in answer to 
cross-examination is a clear reference in the secon d 
paragraph to standard 3.1.9(b) of the national stan dard.   

 
KENNETH MARTIN J:   3.1.9(b)?   
 
CAHILL, MS:   Yes.  Your Honour will remember from my 
opening – your Honour might remember from my openin g when I 
took your Honour through the national standard and 
identified the provisions that are relevant to GMO 
incursion or presence and in particular the breache s of the 
national standard that had been pleaded by way of 
particulars by the plaintiff in their reply.   
 

The point that I endeavoured to make by way of 
submission was this, it was quite clear on a proper  
construction of the national standard that there wa s only 
one standard that dealt with the consequences of ac cidental 
incursion outside the control of the grower – of th e 
organic grower, and that was this clause 3.1.9(b), which is 
the one that Ms Goldfinch identifies here in this l etter.  
So in my respectful submission, it is important to 
understand the purpose with which she came to write  this 
letter, what was in her mind as to the point she wa s 
endeavouring to address - - -  

 
KENNETH MARTIN J:   But what does that go to in the case, 
the fact that she - - -  
 
CAHILL, MS:   Because we will see - - -  
 
KENNETH MARTIN J:   - - - had something in her mind - - -  
 
CAHILL, MS:   Well, because we will see - - -  
 
KENNETH MARTIN J:   - - - in 2009.   
 
CAHILL, MS:   What we will see is that when it comes to the 
decertification decision, she abandons any referenc e to the 
national standard and moves to the NASAA standard, which is 
in quite different terms.   
 
KENNETH MARTIN J:   Well, the documentation will show that.   
 
CAHILL, MS:   Yes.  
 
KENNETH MARTIN J:   So - - -  
 
CAHILL, MS:   Well, the question is this, to – and what I 
would seek to explore in cross-examination is what was 



BC  SC/CIV/PE/CIV1561/2012 
  

14/2/14   502 
12.43 GOLDFINCH, S.J. XXN   

actually motivating the – and the factors that were  
relevant to the decertification decision in Decembe r 2010.  
It will ultimately, in our submission, be relevant for 
your Honour to appreciate on the evidence that wher e NASAA 
had previously identified the sole basis for effect  on 
certification, it then changed course and focused o n a 
completely different basis, being the only basis th at would 
enable it to decertify the operation rather than th e 
product.   
 
KENNETH MARTIN J:   Mr Niall.   
 
NIALL, MR:   If your Honour pleases.  The issue in the case 
commences, as the defendant would have it, about th e 
reasonableness of a decision that was made in Decem ber 
2010.  This is 18 months earlier and it’s a piece o f 
correspondence.  The purpose of sending the corresp ondence 
is entirely irrelevant to any issue before your Hon our.  
The letter was sent to Mr Marsh.  He acknowledges r eceiving 
it.  In our submission, the purpose motivating 
Ms Goldfinch’s writing or sending of the letter are  
entirely irrelevant to the extent there’s any relev ance in 
the case, and we submit that it’s entirely minimal;   it’s 
the fact that a letter was sent in these terms.  If  
your Honour pleases.   
 
KENNETH MARTIN J:   Do you want to respond?   
 
CAHILL, MS:   I have no further submissions, your Honour.   
 
KENNETH MARTIN J:   All right.  Yes, I will uphold the 
objection.  It seems to me that what was in the aut hor’s 
mind in April 2009 vis-à-vis purpose.  It doesn’t b ear upon 
the issues in the case.  It may be that objectively  
assessed by reference to what actually passes betwe en the 
parties in terms of documentation that inferences c an be 
drawn but I don’t see how, if it’s capable of being  
reliably probed, which I would possibly doubt anywa y, what 
was running through someone’s mind a year and a hal f before 
the relevant decertification decision is capable of  
assisting what they put on paper in terms of the no tice 
that they gave on 23 April 2009.   
 
CAHILL, MS:   If it please, your Honour.   
 
KENNETH MARTIN J:   All right.  So we will have 
Ms Goldfinch back.   
 
GOLDFINCH, STEPHANIE JANE: 
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KENNETH MARTIN J:   Yes, thanks, Ms Goldfinch.  You will 
now be asked another question.   
 
CAHILL, MS:   Ms Goldfinch, you still have that letter in 
front of you?---Mmm. 
 
In the second paragraph, where it says: 
 

The issue of contamination from GMO is a risk to yo ur 
certification – 

 
That was a view that you held at the time?---It was  
something that I was just stating because that’s wh at the 
standards state. 
 
You go on to refer to the national standard.  Is th at 
right?---Yes. 
 
Yes.  And are you referring there to clause 3.1.9(b )?---I 
would need to see it to be able to answer that ques tion. 
 
If you pick up volume 5 and go to page 1419.   
 
KENNETH MARTIN J:   Got that.   
 
CAHILL, MS:   Are you there?---Mmm. 
 
Is that the standard that you’re referring to in th e 
letter?---Yes. 
 
And it’s expressed a little differently, isn’t it, in the 
actual clause itself – the standard itself?---Which  clause 
did you refer to? 
 
3.1.9(b).  You say product - - -?---There are a num ber of 
references in this standard that apply to genetic a nd this 
– genetically modified organisms and that’s not the  only 
one.  So I wasn’t considering that clause alone.  I  was 
- - -  
 
All right.  So can - - -?---I was considering the w hole – 
it as a whole.   
 
All right.  Now, the quote though, you have put the  words: 
 

Products known to be contaminated with GM cannot be  
sold as organic… 

 
?---Yes. 
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So that’s a quote from the standard?---Yes. 
 
Can you show me which part of the standard you have  quoted 
from?---It’s not word for word to that paragraph.  There 
may be another part of the standard.  I actually di d have 
all this written down but I wasn’t allowed to bring  my 
notes in.  I could have referred to that and I coul d have 
probably found it for you if - - -  
 
All right?--- - - - I had been allowed to bring my own copy 
in.   
 
Would you mind just flicking through the standard n ow and 
letting me know if you can find that reference? 
 
KENNETH MARTIN J:   The quote you mean?   
 
CAHILL, MS:   Yes?---This doesn’t have page numbering.   
 
Just if you look at the – above - - -?---Yes, I hav e got 
it.   
 
Can you see the page numbers?---Yes. 
 
KENNETH MARTIN J:   I just wonder if this an effective use 
of time - - -  
 
CAHILL, MS:   Yes.   
 
KENNETH MARTIN J:   - - - bearing in mind the luncheon 
adjournment is progressing.  I wouldn’t mind the wi tness 
having a copy of the standards - - -  
 
CAHILL, MS:   Yes.   
 
KENNETH MARTIN J:   - - - and could flick through them over 
lunch - - -  
 
CAHILL, MS:   Yes. 
 
KENNETH MARTIN J:   - - - at her leisure and see if she can 
find what she’s looking for.   
 
CAHILL, MS:   Yes.  I will just see if I can make a copy 
available to - - -  
 
KENNETH MARTIN J:   Well, I think we could take out the 
relevant pages from the trial book, put a bulldog c lip 
around it, and I will allow Ms Goldfinch to have ac cess to 
it over the luncheon break as long as she brings it  back.   
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CAHILL, MS:   That was my first idea, your Honour, and then 
I quickly abandoned it, thinking that you wouldn’t possibly 
entertain that, but - - -  
 
KENNETH MARTIN J:   You never know, Ms Cahill.  You never 
know. 
 
CAHILL, MS:   - - - your Honour having suggested it, I’m 
all for it.  Would your Honour - - -  
 
KENNETH MARTIN J:   Are we happy with that, Mr Niall? 
 
NIALL, MR:   Yes, your Honour.  Would it – but it’s up to 
my learned friend if the witness was also given a c opy of 
the NASAA standards. 
 
CAHILL, MS:   Yes, absolutely.   
 
KENNETH MARTIN J:   Yes, I’m more than happy for that to be 
done.  Well, look, what my orderly will do will be to pull 
out the NASAA standard at page 1293 to 1407 and the  
national standard, between 1408 to 1480, being docu ments 
142 and 143 in volume 5, they will have a clip put around 
them, they will be given to Ms Goldfinch so she can  
familiarise herself with them.  And then we will re turn at 
2.15 pm.   
 
CAHILL, MS:   Yes.  Thank you, your Honour.   
 
NIALL, MR:   Yes, your Honour.   
 
KENNETH MARTIN J:   All right.  We will adjourn until 
2.15 pm.   
 

(LUNCHEON ADJOURNMENT) 
 
GOLDFINCH, STEPHANIE JANE: 
 
KENNETH MARTIN J:   Please be seated.  Yes, Ms Cahill. 
 
CAHILL, MS:   Thank you, your Honour.  Ms Goldfinch, you 
have had an opportunity now to look through the NAS AA 
standard and the national standard over lunch?---I have.   
 
Now, if you could come back to exhibit 11 please an d 
- - -?---Exhibit 11. 
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Yes, that’s the letter of 23 April 2009.  Have you got 
that?---Yes, got number 276 on it.   
 
Yes, and it – yes, that’s right. 
 
KENNETH MARTIN J:   Don’t worry about that.   
 
CAHILL, MS:   Yes.  Now, the second paragraph, your quote 
there – the material you’ve quoted, was that intend ed to be 
a reference to standard 3.1.9(b)?---No, I would – I  cannot 
be certain what reference that is - - -  
 
So - - -?--- - - - because no number was quoted.   
 
In the letter?---Yes. 
 
So you’ve had an opportunity to look through the na tional 
standard over lunch.  Have you not been able to fin d a 
standard with those specific words in it?---That’s correct. 
 
All right.  Now, before lunch you said that you wer e 
intending – I’m sorry, I withdraw that – that you h ad in 
mind a number of standards, not just one, when you wrote 
this letter in April 2009.  Have you had a chance t o look 
now through the standard and can you tell his Honou r what 
other standards you had in mind?---I cannot remembe r what I 
had in mind when I wrote that letter. 
 
All right.  Can you – you did have in mind, though,  
3.1.9(b)?---I cannot say that for certain because I  haven’t 
quoted the number.  It’s five years ago and I do no t 
remember what I was thinking when I wrote that lett er.   
 
All right.  So you can’t assist his Honour at all a s to 
what standards you might have had in mind when you wrote 
this?---I can’t explain how that quotation mark is around 
those words and with no reference to any number, yo ur guess 
is as good as mine. 
 
All right.  Do you say then you weren’t intending t o refer 
to clause 3.1.9(b)?---No, as I said, I can’t rememb er what 
I was thinking five years ago. 
 
All right.  So it’s possible but you just couldn’t say one 
way or the other?---I don’t recall what I was think ing.   
 
All right.  Can you help me with – in the second pa ragraph 
you used the word contamination.  Do you see that?  Can you 
recall what you meant by contamination at that time ?---At 
that time, this was a totally new issue and I proba bly 
referred to somebody else so this is probably what – when I 
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have spoken to other people in the NASAA standards 
committee or the chairman or something, what they h ave said 
to me.   
 
Can you remember what that was?---No, certainly can not.   
 
So you can’t assist his Honour by explaining what y ou might 
have meant by the word contamination at that time w hen you 
wrote it?---Well, contamination would mean the same  now as 
it did then because it hasn’t changed.  It just mea ns – 
it’s a general meaning and it means getting some su bstance 
that is not allowed under the standards in or on a 
certified operation.  
 
In or on did you say?---In or on a certified operat ion, 
whether it be soil, plant, products, animals, air, water. 
 
So a canola swathe resting on a sheep’s back would be 
contamination?---I guess it would because it can – no, if 
it was genetic – I assume you meant genetically mod ified. 
 
Sorry.  I’m sorry, you’re right, I didn’t preface t hat.  A 
GMO canola swathe resting on a sheep’s back would b e 
contamination?---I think that’s a farcical sort of a 
question. 
 
Could you answer that question please?---It’s not a  
sensible question.   
 
KENNETH MARTIN J:   Well, the question hasn’t been objected 
to by your counsel so would you be kind enough to a nswer 
it?---Well, GM is not allowed on an organic farm, s o it’s 
contamination.  It’s on the farm.  It’s contaminati ng the 
farm. 
 
CAHILL, MS:   So is it contaminating the - - -?---Because 
it’s not likely to stay on the sheep.  It’s likely to fall 
off and the sheep is likely to eat it.   
 
While it’s on the sheep’s back, is it contaminating  the 
sheep in your view?---It’s contaminating the system  because 
it’s not allowed. 
 
My question is, is it contaminating the sheep in yo ur 
view?---The sheep is part of the system.  It’s a wh ole 
thing.  The sheep, the system, and the GM is there.  
 
So if you would just answer my question, in your vi ew would 
a GM canola swathe resting on a sheep’s back be 
contaminating the sheep?---Well, it’s probably 
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contaminating the wool.  He wouldn’t be able to sel l the 
wool, would he? 
 
Is it contaminating the sheep?---Yes, contaminating  the 
sheep’s wool.  That’s part of the sheep.  That is t he 
sheep.   
 
Is it contaminating the sheep’s body to the extent that 
it’s resting on its back?---Sheep have pretty thick  wool, 
don’t they? 
 
So it’s not contaminating the sheep, only the wool? ---It’s 
contaminating the sheep because the wool is part of  the 
sheep. 
 
All right.  And if that GM canola swathe does fall off the 
sheep’s back and land on the pasture, it then conta minates 
that paddock where the pasture is.  Is that right?- --Mmm. 
 
KENNETH MARTIN J:   Mmm, that’s a yes?---I beg your pardon, 
yes. 
 
That’s a yes?---Yes. 
 
Sorry, we’re recording your evidence so if you can indicate 
yes or no rather than mmm, that would be 
helpful?---Certainly.  I’m not used to this sort of  
situation.   
 
CAHILL, MS:   It’s understandable, Ms Goldfinch.  So you 
discussed – did you discuss, at the time that you w rote 
this letter, your understanding of the meaning of 
contamination with - - -?---No, I did not.   
 
With anybody at NASAA?---No, I did not. 
 
Is that a discussion you had had prior to writing t hat 
letter with anyone at NASAA?---The meaning of 
contamination? 
 
Yes?---I’ve been involved with NASAA and the standa rd since 
the 1980s, so I have been having discussions about it for, 
you know, ever since then - - -  
 
All right, but the - - -?--- - - - in one way or an other. 
 
All right.  But is your evidence this, that as a re sult of 
perhaps discussions you have had over a long period  of time 
and your work in the area, by 23 April 2009 you had  a very 
clear idea of what was meant by contamination?---Ye s.   
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And that idea – your idea of what is meant by conta mination 
hasn’t changed since then?---I don’t believe it has , no. 
 
Thank you.  Now, do you recall speaking with Mr Mar sh in 
August 2010?---I recall being given copies of my ph one 
diary, where I recorded some conversations.   
 
That wasn’t my question.  Do you - - -?---No, I don ’t 
recall because I cannot recall the date specificall y, who I 
spoke to.  In that job, I can’t even recall who I s poke to 
the day before.  There was just so much - - -  
 
I was just asking not about a specific date in Augu st but 
just in August, if you remembered speaking to him?- --Which 
year? 
 
2010?---I did speak to Steve in 2010. 
 
But you can’t remember the month?---Well, it was mo re than 
one month.  It was over a period of time. 
 
You were in regular communication with him, were yo u?---He 
called several times about the issue. 
 
About the - - -?---His concerns.   
 
- - - exemption that had been put in place for GMO canola 
production?---He called - - -  
 
Sorry?---With his concerns about the possibility th at he 
could be – his farm could be contaminated.   
 
That was prior to the incursion incident in 
December?---Yes. 
 
Yes.  I’m happy for you to put away volume 1.  If y ou leave 
volume 5 out and pick up volume 2 please.   
 
KENNETH MARTIN J:   Are you done with exhibit 11,  
Ms Cahill? 
 
CAHILL, MS:   Yes, I am, your Honour. 
 
KENNETH MARTIN J:   All right.  We will take that back as 
well.   
 
CAHILL, MS:   Sorry, I will just need that back.  Do you 
have volume 2 there?---2. 
 
Yes, and can you turn to page 289 please.  And this  is one 
of the phone notes that you have been recently show n in 
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preparation to give evidence.  Is that right?---No,  I 
haven’t been recently shown this.   
 
All right.  Can I – if you would like to take an 
opportunity to read it and then I will ask you a 
question?---Yes. 
 
Do you recall now, having read this note, this 
conversation?---No.  I don’t recall the conversatio n, but 
this is a memo,= and where I’ve recorded having 
conversation. 
 
Sorry.  I was distracted then, Ms Goldfinch.  Could  you 
just repeat that answer?---It’s a memo where I’ve r ecorded 
having a conversation, so it does jog my memory in that 
way.  But otherwise I don’t recall it. 
 
I see.  You don’t dispute now the contents of the n ote that 
you’ve made?---No. 
 
You called Mr Marsh to say that the definition of 
contamination was genetic contamination.  What did you mean 
by that?---That was what was said to me by Rodd May .  
That’s the other person that’s mentioned there. 
 
Rodd May?  What’s his role?---I believe he was chai rman of 
NASAA at the time. 
 
Chairman of NASAA, did you say?  And you had had a 
conversation with him about the meaning of the word  
“contamination”, did you?---I don’t recall what I 
discussed, but it was about genetic – it was about the 
situation. 
 
That Mr Marsh was confronting as an organic farmer 
- - -?---Yes.  Yes.  I didn’t really have - - -  
 
- - - in an area – sorry?--- - - - much involvement  at this 
time. 
 
Right.  The situation that you just referred to was  a 
situation where Mr Marsh was an organic farmer in a n area 
where GM canola production was likely to commence n earby, 
is that right?---Yes. 
 
And you had had a discussion with Rodd May about wh at the 
word “contamination” meant, is that right?---I – lo ok, I 
honestly cannot recall, because I wasn’t taking a 
particular – it was Rodd’s – he was chairman of the  
standards committee, so it was his role, which is w hy I’ve 
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referred to what he was doing with those other peop le and 
the standards discussions.  So I was really leaving  it up 
to them at that time, so I didn’t - - -  
 
Leaving what, Ms Goldfinch?---Discussion about gene tic 
modification. 
 
Well, here you’ve called Mr Marsh to say that the 
definition of contamination is genetic contaminatio n.  So 
you were communicating that information to Mr Marsh , 
weren’t you?---Yes.  That would be something that R odd May 
had said to me at the time. 
 
All right.  And what did you understand, at the tim e, 
“genetic contamination” to mean?---Any genetic mate rial – 
genetically modified material – just what I said be fore. 
 
So if a canola – GM canola swath is resting on a sh eep’s 
back, in your view, that would amount to genetic 
contamination?---I’ve already said that, I think. 
 
Well, you said it amounted to contamination.  Is yo ur 
evidence that, in your view, that amounts - - -?--- It’s 
contamination of an - - -  
 
Sorry.  Sorry.  Ms Goldfinch, it’s important that I  get the 
question out completely before you begin to answer it, 
because we need to have the question followed by th e answer 
on the transcript.  A moment ago you gave some evid ence 
about your understanding of the meaning of the word  
“contamination”.  Is your evidence that the two wor ds 
“genetic contamination” together have the same mean ing as 
“contamination”?---I wouldn’t use those two words.  I would 
always use the words “genetically modified organism ” and a 
further word, “contamination”. 
 
So just explain that to me.  Contamination by a gen etically 
modified organism - - -?---Modified organism. 
 
- - - is genetic contamination, is it?---I wouldn’t  speak 
of it like that.  No. 
 
Well, you did insofar as you told Mr Marsh that 
contamination is genetic contamination.  Would you 
agree?---At that time - - -  
 
Sorry.  Can you answer the question, please?---Well , I am.  
At that time, the issue was GM canola, and most gen etic 
contamination around the world had been by pollen, I 
understand.  That’s what was – we were concerned ab out at 
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the time:  contamination by genetic material in the  form of 
pollen. 
 
Cross-pollination was what you were concerned with,  wasn’t 
it, Ms Goldfinch?---We were then considering that t here was 
no canola on Steve’s farm. 
 
What you were concerned with at that time was cross -
pollination of GMO material, wasn’t it?---We were c oncerned 
that – our understanding was, as I have just said, that 
most contamination was from pollen.  And in the sam e way, 
if it was a wheat crop that was growing next door, we would 
have been concerned about pollen coming and contami nating 
just the same – exactly the same. 
 
Did you think that canola could cross-pollinate wit h 
wheat?---No. 
 
Did you think that GMO pollen could intermingle wit h a 
wheat product?---No.  Well, of course it could.  
(indistinct) that – well, we weren’t thinking that.  
 
Your concern was – can you just explain to me what the 
concern was in terms of contamination?---It was jus t a 
matter of what the standards say.  That’s what we w ere 
involved in. 
 
All right?---“Concern” wasn’t really the right word , I 
wouldn’t think. 
 
So what you were telling Mr Marsh in this phone cal l was 
what you understood – what NASAA understood the sta ndards 
said.  Is that right?---No.  It was more in the con text of 
developing an understanding of the situation, becau se it 
was a new situation in this country. 
 
Well, you’re giving him some information here, aren ’t you?  
You’re not developing an understanding;  you’ve tol d him 
something on behalf of NASAA, haven’t you?---I’ve t old him 
what NASAA understood. 
 
That contamination meant, do you agree?---I don’t w ant to 
get hooked up on the word “contamination”, because,  to me, 
it’s about whether the pollen – at that time, as I said, it 
was about pollen, and therefore, that’s why “geneti c” has 
been mentioned.  It’s not very precise wording.  It ’s 
really far too simplified. 
 
So does this mean that as at this date, having had 
discussion – a discussion with Rodd May, your under standing 
of what “contamination” meant under the NASAA stand ard and 
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the national standard had changed;  it no longer wa s as 
broad a concept as a canola swath lying - - -?---No . 
 
Please pause, Ms Goldfinch.  It no longer was as br oad as a 
canola swath lying on a sheep’s back, but it was li mited to 
the dispersal of pollen.  Is that the case?---No.  That is 
not the case.  NASAA never would think like that. 
 
NASAA would never think like that?---That’s not how  you 
think about GMOs or contamination. 
 
Can you tell his Honour how NASAA thinks about GMOs ?---No, 
because I’m not part of NASAA at this time. 
 
Right.  How did NASAA think about GMOs at the time? ---You 
would need to ask the chairman. 
 
NIALL, MR:   I object to the question, your Honour.  It can 
only be directed to what this - - -  
 
KENNETH MARTIN J:   I uphold the objection. 
 
NIALL, MR:   If your Honour pleases. 
 
CAHILL, MS:   What did you think about GMOs at the 
time?---I thought that they were prohibited under t he 
standards. 
 
Yes.  But in terms of contamination, the prohibitio n, what 
did you think? 
 
NIALL, MR:   Well, I object to the question on its 
vagueness.  “In term of contamination, what did you  think?”  
A question should be more precise, in my submission . 
 
CAHILL, MS:   I will move on, your Honour. 
 
KENNETH MARTIN J:   Very well. 
 
CAHILL, MS:   You understood, didn’t you, that at the time 
of his phone conversation, that Mr Marsh had a whea t crop 
fairly close to where some GM canola production was  being 
carried on?---I don’t recall, at that time, if I kn ew or 
didn’t know what crops Steve had. 
 
But you doubted, didn’t you, that canola would cont aminate 
wheat?---I don’t think I can answer that. 
 
It’s what you said though.  You said that in your 
note?---Well, so I said that. 
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Yes.  That’s what you thought at the time, isn’t it ?---That 
would be what Rodd May said.  Yes. 
 
So that’s what Rodd May said.  Do I understand from  your 
answer it’s not what you thought at the time?---I c an’t 
remember what I thought at the time, and I can’t re member 
what Rodd May said at the time either.  It was five  years 
ago.  Things have changed a lot since then. 
 
Did Mr Marsh say to you that growers wanted certain ty in 
standards to aid in suing if necessary?---I don’t k now.  I 
doubt he said that.  I probably said that. 
 
You probably said that?---I don’t know. 
 
One of you said it though.  Is that right?---I was probably 
making a statement. 
 
To Mr Marsh?---No, this is a – just a memo. 
 
So - - -?---It’s for people in NASAA’s reference, n ot for 
the grower’s reference. 
 
So it’s not necessarily something Mr Marsh said to 
you?---No, no.   
 
Could have been, is that right?---I doubt it.   
 
Why do you doubt it?---Because I don’t think he sai d it.   
 
So you have sufficient memory of this and other 
conversations you had in 2010 - - -?---I have suffi cient 
- - -  
 
Please pause, Ms Goldfinch.  You have a sufficient memory 
of the conversations you had with Mr Marsh in 2010 to be 
able to say that it’s unlikely he said that.  Is th at 
right?---No, it’s not right. 
 
So it’s possible then, isn’t it, that he said to yo u: 
 

Growers want certainly in standards to aid in suing  if 
necessary. 

 
?---No. 
 
And why do you say it’s not possible that he said 
that?---The question you asked before that where I just 
answered no, I would have said if I was able that I  – from 
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the conversations I have had with Steve five years ago, I 
don’t take him to be that sort of a person. 
 
Well, what sort of a person do you mean?---Talking about 
suing, especially at that early stage.  It was just  a 
what-if situation, really. 
 
All right?---It was all what if. 
 
All right.  Did you consider the standards to be un certain 
at that time as to what the consequences would be i n the 
event of GMO contamination?---No, I don’t think I w ould 
have thought that. 
 
You thought the standards were clear, did you?---I don’t 
recall what I thought about the standards five year s ago.   
 
Except that you did not think that they were uncert ain.  Is 
that right?---No, I can’t – I can’t answer that que stion. 
 
Well, you just did.  You said that you did not thin k that 
they were uncertain.  Do you want to change your 
evidence?---The standards are what they are.  They’ ve – 
they’re in black and white.  That’s what they are.   
 
Did you think in August 2010 that they were uncerta in as to 
their consequence and effect in the event of GMO 
contamination?---No, I don’t think that.  I doubt w hether I 
thought that and I don’t think it now. 
 
So you consider the standards now to be clear about  the 
consequences and effect of GMO contamination.  Is t hat 
right?---Yes.   
 
And you are fairly sure you thought the same thing back in 
August 2010?---I doubt in August 2010 that I was re quired 
to assess the standards in this context.   
 
That’s not the question?---Sorry, I have misunderst ood you 
then.   
 
You’re fairly sure, aren’t you, that back in 2010 –  in 
August 2010 you did not think the standards were un certain.  
You thought that they were certain as to their cons equence 
and effect in the case of GMO contamination?---The 
standards are what they are.   
 
That’s not answering my question?---Well, I can’t a nswer 
that question because I don’t know what I thought a nd I 
doubt whether I questioned that in that way.  It’s not 



BC  SC/CIV/PE/CIV1561/2012 
  

14/2/14   516 
2.38 GOLDFINCH, S.J. XXN   

something I’m required to question.  You just – the  
standards are there;  you just use them.   
 
So do you say you hadn’t turned your mind in August  2010 to 
the question of whether they were certain or uncert ain in 
this way?---Well, I doubt it.   
 
Notwithstanding what’s written in this 
note?---Notwithstanding. 
 
Thank you.  Now, can you go to page 291 please.  Yo u have 
seen this document recently, haven’t you?---I have.    
 
This was the first notification you received from M r Marsh 
in relation to the incursion, yes?  Is that right?- --I 
can’t answer whether it was the first notification.  
 
Well, have a look over the page.  Do you remember r eceiving 
more than two - - -?---Yes. 
 
- - - faxes from him?---Yes. 
 
So the one at 291, that was the first, wasn’t it, t he first 
notification?---Yes. 
 
Now, NCO – you were in charge of the NCO at this st age, 
weren’t you?---I was.  Well, I was the executive of ficer. 
 
And you supervised all the certifying - - -?---I wa sn’t 
chairman of the board.   
 
I beg your pardon?---I wasn’t chairman of the board . 
 
Yes.  You were the executive officer in charge of N CO on a 
day-to-day basis?---Correct. 
 
And you supervised all the certifying officers, did n’t 
you?---They were directly responsible to me.   
 
That’s right.  You supervised them, didn’t you?---Y es. 
 
Thank you.  And now, obviously you had to organise and 
oversee how NCO was to respond to the incursion.  I s that 
right?---Yes. 
 
And you became directly involved in the decision ab out 
certification, didn’t you?---Yes. 
 
And the other person who was involved was Luke You? ---Yes. 
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And as far as you’re aware, he still works for NASA A or 
NCO?---Yes. 
 
Now, at paragraph 14 of your witness statement, if you have 
it there, you say that you considered: 
 

The case was unusual because the contamination of 
Mr Marsh’s operation appeared not to have been due to 
any actions of the certified farmer.  That is why 
two people were involved in the review process.   
 

Now, is it normally the case that where there is an  
incidence of contamination, whether it’s GMO or che mical – 
whatever the nature of the prohibited substance, is  it a 
much more usual case that that arises as a conseque nce of 
the actions of the certified operator?---There’s no  set 
rules about when you would have two people as far a s I can 
recall but it’s going to be in cases like this wher e you 
have few or no precedents.  If you’ve got lots of 
precedents, it’s unlikely you would need more than one 
person.   
 
Just coming back to paragraph 14, where you say: 
 

The case was unusual because the contamination appe ared 
not to have been due to any actions of the certifie d 
farmer.   
 

Now, my question is this, is the usual case where t he 
contamination has been due to the actions of the ce rtified 
farmer?---No, there’s not really usual cases. 
 
So is every case of contamination unique?---Yes. 
 
So you have two officers involved in every instance  of 
contamination?---No, as I said it depends how many 
precedents there are for the similar situations.  
 
But I just thought you said that all cases of conta mination 
were unique?---We treat all cases on a – all issues  on a 
case-by-case basis.  Therefore, they’re unique.  
 
So you have two officers in each case to review 
them?---Single officers are able to handle unique c ases. 
 
So just coming back to paragraph 14, you considered : 
 

The case was unusual because the contamination appe ared 
not to have been due to any actions of the certifie d 
farmer.  That’s why two people were involved.   
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I’m just trying to understand that evidence.  You w ould 
allocate two review officers where it’s an unusual case, 
yes?---I don’t strictly allocate them.  They often just do 
it themselves because they need to discuss somethin g. 
 
In this case, you became directly involved, didn’t you, 
because it was unusual?---Because it was the first time 
that they had had – we had had GM contamination. 
 
So - - -  
 
KENNETH MARTIN J:   In Australia?---As far as I’m aware, 
with NASAA.  I’m not talking about anyone else. 
 
With NASAA, in Australia?---I’m not aware of any ot hers. 
 
That’s a yes?---I’m not aware that NASAA has any ot her – 
had any other issues with GM.  If that means yes, t hen that 
means yes. 
 
Prior to that time?---Not at that time, no. 
 
CAHILL, MS:   And so was that the real reason why you had 
two review officers look at the matter?  Not becaus e it was 
unusual because the contamination was not due to an y 
actions on the part of the certified farmer, but be cause it 
was unusual because it involved GMO incursion?---Th e whole 
issue was about GMO contamination, and it was total ly 
unusual, it was totally unique, and it was a once-o ff case. 
 
And that’s why there were two review officers invol ved, is 
that right?---Yes. 
 
Thank you.  Did you not think that this was simply a case 
where standard 3.1.9(b) applied, because it was a c ase of 
the accidental presence of GMOs?---At what point in  time 
are you referring? 
 
When you received this notification?---When I recei ved this 
notification I didn’t make any decisions – wasn’t m y job to 
make a decision based on a particular standard at t hat 
time. 
 
But you said at paragraph 14 that you considered th at the 
case was unusual, and that was why two people were involved 
in the review process.  It wasn’t that unusual, was  it, Ms 
Goldfinch, because it was simply a matter which fel l within 
standard 3.1.9(b) of the national standard.  Isn’t that 
so?---It was unusual.  No.  The answer is no.  It w as 
unusual. 
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Could you go back to the national standard, please,  in 
volume 5.  Do you have page 1419 there?---Yes. 
 
And if you have a look at standard 3.1.9?---Yes. 
 
So where – it says there: 
 

Where product has been contaminated with non-permit ted 
substances as a result of factors beyond the contro l of 
the certified operator - - -  
 

- - -?---Yes. 
 
So you understood that, at the time, to be a standa rd 
referable to accidental presence outside of the con trol of 
the farmer, yes?---Yes, but we weren’t using this s tandard, 
specifically;  we were using the NASAA standard. 
 
Can we just stay with me here, just for a second.  If we 
drop down to (b): 
 

The product known to be contaminated by GMOs or the ir 
by-products must be excluded from sale. 
 

- - -?---What about it? 
 
So are you saying you didn’t have regard to this st andard 
at the time you received these notification?---No.  At the 
time I received that notification, it was a notific ation. 
 
Yes?---I wasn’t – it wasn’t time for making a decis ion. 
 
All right.  And when you decided to allocate two re view 
officers to the matter because it was unusual - - - ?---Yes. 
 
- - - you didn’t have regard to this standard?---I didn’t 
assign the review people at this time. 
 
All right?---They were assigned later. 
 
In paragraph – well, all right.  At the time that t he two 
review officers were assigned to the certification decision 
because the case was unusual, you didn’t have regar d to 
this standard, did you?---I didn’t have cause to re gard it 
because we were using the NASAA standard;  that was  the 
standard that Mr Marsh – that was our – part of our  
operating system for Mr Marsh’s certification. 
 
Under the NASAA standard?---Yes. 
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And are they different, in your view, the NASAA sta ndard 
and the national standard?---They’re considered to be 
equivalent. 
 
Are they different, in your view?---That’s not how we view 
things in the organic industry. 
 
Not sure I - - -?---As different or – or not.  We v iew them 
as being compliant or non-compliant, or as equivale nt or 
not equivalent. 
 
All right?---Not as different doesn’t come into it;   
there’s no such consideration made. 
 
The NASAA standard, as far as you’re aware, must be  
consistent with the national standard, mustn’t it?- --The 
NASAA standard has been assessed as compliant with the 
national standard by AQIS and DAFF – Department of 
Agriculture, Fisheries and Forestry. 
 
That’s not my question.  As far as you’re aware, th e NASAA 
standard must be consistent with the national stand ard, 
isn’t that so?---Could you define “consistent”, ple ase. 
 
That doesn’t provide for anything different from wh at the 
national standard does?---Are you talking about dif ferent 
or consistent? 
 
Ms Goldfinch, can you turn to page 1292.1 of volume  
5?---Could you repeat the page number, please. 
 
1292.1?---Yes. 
 
You recognise that document, don’t you?---Yes. 
 
Can you explain to his Honour what that document is ?---The 
AQIS administrative arrangements is the document wh ich sets 
out the – more or less quality system that certifie s who 
are credited by Daph are assessed against. 
 
And if you go to page 1292.4 where the purpose is s et 
out?---Yes. 
 
This is the document that regulates the certifiers,  isn’t 
it, in effect?---No, it’s part of the set of materi als that 
are used. 
 
To regulate the certifiers?---Yes. 
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And if we go to the purpose in section 2, 2.2, this  
document has been developed to enable AQIS-approved  
certifying organisations, which would include NASAA , 
obviously, wouldn’t it?---Yes. 
 
To a harmonised interpretation - - -?---NASAA Certi fied 
Organic, actually. 
 
I beg your pardon?---NASAA Certified Organic. 
 
Yes.  Thank you.  This document has been developed to 
enable AQIS approved certifying organisations to (a ) 
harmonise interpretation and application of the nat ional 
standard requirements.  You understood at this time , didn’t 
you, that in forcing the NASAA standard and applyin g it to 
those operators certified by NASAA that it was impo rtant to 
ensure that the NASAA standard was applied consiste ntly 
with the content of the national standard?---I didn ’t 
really have to consider the national standard stric tly 
because AQIS had already done that and already deem ed it to 
be compliant and therefore we were just allowed to use our 
own standard. 
 
Is that your evidence, you didn’t need to have rega rd to 
the national standard?---When we were accredited fo r the 
NASAA standard and that’s the standard which we cer tified 
our clients with. 
 
So your evidence is this, is it?  When it came to t he 
situation with Mr Marsh and the incursion of the GM O 
material and the need to decide how to respond to t hat, it 
was not necessary to go back to the national 
standard?---Correct. 
 
All you needed to do was to look at the NASAA stand ard 
because that standard had been approved by AQIS?--- When we 
were considering Steve’s case - - -  
 
Is that right?--- - - - we didn’t consider that que stion, 
we just used the NASAA standard. 
 
Did you think it was open to you – and, by you, I m ean, 
NASAA – to impose a sanction of suspension or 
decertification upon Mr Marsh’s operation where the re was 
no contravention of the national standard?---I don’ t know 
how to answer that. 
 
If you could turn to page 129.22 please?---129 – so rry. 
 
Point 22?---1292 – 12 – 129 - - -  
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2.22?---Which volume is that in. 
 
You are in it right at the moment?---Could you repe at the 
number? 
 
You are in 1292 at the moment?---Yes. 
 
If you go first to 1292.6?---Yes. 
 
Do you see there at 3.21 there’s a definition of 
sanction?---Yes. 
 
And that means a penalty, either financial or 
administrative in scope, applied by an approved cer tifying 
organisation as a result of non-conformity in relat ion to 
the national standard or importing country 
requirements?---That’s what it says. 
 
Were you aware of that definition?  Did you have it  in mind 
at the time that you came to consider the – NASAAs response 
to this incident of incursion?---As I mentioned bef ore, we 
were using the NASAA standard which is deemed equiv alent 
and one of the things that AQIS checked for complia nce is 
how we implement sanctions. 
 
Yes?---So I don’t have to consider – I don’t have t o go to 
the AQIS administrative arrangements and look at 3. 21.   
 
So is the answer - - -?---It’s not necessary. 
 
- - - no, you didn’t have that in mind because you didn’t 
need to.  I wouldn’t put it like that but if you wa nt to 
put it like that, yes.  And when it comes to a non-
conformity in relation to the national standard, if  you can 
go to 1292.22?---Do you mean 1292.2? 
 
Point 22?---Where is that? 
 
Just keep moving through the document, you should c ome it, 
unless there’s something wrong with your bundle?--- 1292.22.  
Right.  Got it. 
 
You’re aware of section 16 of these administrative 
arrangements?---Yes. 
 
And what it provides in relation to critical non-
conformities?---Yes. 
 
And did you have that in mind when you approached t he 
decision of how to respond to this incursion? 
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NIALL, MR:   I object to the question on the grounds of 
relevance, your Honour.  It’s not suggested by my l earned 
friend in any pleading that there was some error or  some 
failing on the part of NASAA for either having rega rd or 
failing to have regard to the AQIS arrangements.  I n fact, 
there’s no mention of it at all in our learned frie nd’s 
case.  And so it’s not relevant. 
 
KENNETH MARTIN J:   Do you want the witness out to respond 
or - - -  
 
CAHILL, MS:   I can probably deal with it a different way, 
your Honour. 
 
KENNETH MARTIN J:   Very well.  Now, Ms Goldfinch, when it 
came time for you to consider what needed to be don e, how 
to react to this incursion, if we go to paragraph 1 5 of 
your witness statement, you say that you decided to  suspend 
– or, sorry, NCO decided to suspend certification o f the 
affected paddocks and you signed off on that decisi on and 
you were relying upon what Mr Marsh – the informati on he 
had given and then also Kath Purves’s inspection re port.  
Is that right?---Yes, it’s always a combination of what 
Steve had given us with maps and what the inspector  had 
given us was the independent verification. 
 
And if we go to the suspension decision at page 323  of 
volume 2?---Could you repeat the page, please? 
 
323?---Page 323. 
 
Yes?---Should it start with a zero? 
 
Yes, that’s right?---Yes. 
 
Now, there was no evidence before you at this stage  of 
anything other than GM canola material on the land,  is that 
right?  There was no plants growing and there was c ertainly 
no genetic transfer into other plant organisms, is that 
right?---Just checking my statement.  Could you rep eat your 
question please? 
 
Yes.  At this point, when you were suspending, ther e was 
nothing other than GMO material laying on the land;   there 
was no plants growing – GMO plants growing on the l and, nor 
was there any cross-pollination with any crop, is t hat 
right?---Could you repeat the first part of your st atement 
– your question again.  Statement/question. 
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All that had happened at this stage was that GMO pl ant 
material was lying on Mr Marsh’s land, isn’t that 
right?---I don’t think that context you’re painting  is 
quite correct.  I think it was a lot more significa nt than 
the way you’re trying to portray it. 
 
All right.  There were seeds on his land?---I under stand 
there were thousands of seeds lying all over more t han half 
of his property. 
 
All right.  Thousands of seeds lying all over half of his 
property, and swath material?---Correct. 
 
But there was no GMO material growing on his proper ty, was 
there?---Of course not. 
 
And there was no genetic transfer into another orga nism of 
GMO material?---I believe some sheep had transferre d GM 
material down their throats. 
 
And are you saying that the sheep had become geneti cally 
modified as a result?---I don’t think I said that. 
 
So there had been no transfer of any GM material to  another 
organism, had there?---There was GMOs in the sheep.  
 
Do you mean in their stomachs or in their faeces?-- -I guess 
so. 
 
But not in their cells?---How do I know?  I’m not a  
microbiologist. 
 
Now, paddock 11 – sorry.  The suspension decision w as to 
suspend certification, not of product or livestock,  but of 
land.  Did you consider whether there should just b e a 
suspension of certification in relation to product – crop 
and livestock, rather than the land itself?---No.  The 
certification is – is a comprehensive package, comp rising 
of the soil, the plants, the crops, the weeds, the 
livestock, the manure and the water. 
 
But NASAA certainly does, from time to time, decert ify 
product or livestock without decertifying the entir e 
operation, isn’t that true?---I’m sorry.  In this c ontext, 
I can’t – I couldn’t be sure – to answer that one. 
 
Are you saying that - - -?---You’re asking me to th ink back 
to – I don’t work in NASAA.  I haven’t worked there  since 
September 2011. 
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And are you saying, as far as you can recall, you c an’t 
remember NASAA ever decertifying just product or st ock 
rather than the entire operation or part of the ent ire 
operation?---No.  Honestly could not remember any o ther 
cases right at this moment. 
 
Now, was that something influencing your thinking i n terms 
of the suspension of the paddocks, that is much mor e usual 
to suspend the operation or part of the operation i n its 
entirety, rather than the product?---As I said, it’ s always 
a case-by-case situation, and, as you know, at this  time, 
Steve had some crops in and he had some pasture in,  and he 
had some livestock in some places.  The issue at ha nd was 
that there were thousands of seed lying on the soil , which 
is the basis of the current and future crops, and t here was 
so much that you couldn’t just pick it up and remov e it. 
 
Why was paddock 11 – why did that remain organic at  this 
stage?---I think when I read through this, that mig ht have 
been a mistake. 
 
That was a mistake?---I think so.  Yes. 
 
All right?---When I read through this the other day . 
 
Now - - -?---I noticed it seemed to – might have be en a 
mistake. 
 
The major non-compliance which was notified here, 
relevantly in relation to those paddocks, was 3.2.9 , where 
NASAA determines there’s an unacceptable risk of 
contamination.  You agree?---Yes.  Well, that was o ne of 
three. 
 
We will get to them in a minute.  But in relation t o these 
paddocks, 7 to 13, with the exclusion of 11, it was  3.2.9, 
wasn’t it?---As it says in that document, dated 10 
December. 
 
Yes.  Because in relation to the other non-complian ces, GMO 
contamination was only part of the reason for 
decertification, wasn’t it?  The other was that the  
operator had drenched sheep?---No.  He wasn’t decer tified 
for drenching sheep.  He’s allowed to drench sheep.  
 
The sheep were decertified for him drenching the 
sheep?---Yes.  They were officially removed from hi s 
certification. 
 
Decertified, Ms Goldfinch?---They were officially r emoved 
from his certification because they were drenched.  He’s 
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allowed to drench them if he feels that there’s a r eason 
for their health. 
 
Yes?---And then they go to the quarantine paddock. 
 
But they’re not allowed to be sold as certified?--- That’s 
right. 
 
And what this document demonstrates is your decisio n that 
those sheep were decertified, isn’t that right?---Y es.  
This document demonstrates the fact of what is cert ified 
and what isn’t. 
 
Thank you.  And if we can come back to those paddoc ks at 
the top, your decision to suspend was based on 3.2. 9 of the 
NASAA standard?---The suspension was due to the GM,  and 
that was stated as 3.2.9.  Yes. 
 
Yes.  That was the basis of your decision, wasn’t i t?---The 
basis of the decision was the GM - - -  
 
Yes?--- - - - and it was suspension, not decertific ation.  
It wasn’t decertification;  it was suspension. 
 
Do you have to have a non-compliance, would you agr ee, 
before you can suspend certification?---No. 
 
No?---You have – you only have to have suspicion of  a non-
compliance. 
 
All right.  So you - - -?---But, you know, a seriou s – in a 
serious way, of course. 
 
Right?---Not nothing stupid. 
 
So your point is this, is it, that there was a poss ible 
non-compliance with 3.2.9?---Yes.  We had already h ad the 
inspection;  we knew there was a non-compliance bec ause we 
knew there was genetic material, and we were just w aiting 
for the test results to confirm that it was genetic  
material. 
 
Can I have a moment please, your Honour? 
 
KENNETH MARTIN J:   Yes. 
 
CAHILL, MS:   So can I just be clear, Ms Goldfinch.  You, 
at this time, thought that the NASAA standard allow ed you 
to suspend certification, not where there was actua l 
demonstrated non-compliance, but suspicion of non-
compliance?---This was 99 per cent non-compliance 
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demonstrated, wasn’t it?  We were just waiting on t he test 
results. 
 
So was there non-compliance with the standard or no t at the 
time of your suspension decision?---Suspension is u sed 
prior to decertifying so that you don’t make any wr ong 
decisions.  It allows you to ensure that the consum er 
doesn’t receive product that may be contaminated wh en 
you’re investigating.  So this was under investigat ion. 
 
Had you formed the view, at the time that you issue d the 
suspension notice, that there had in fact been non-
compliance with the standard?---The inspection repo rt 
verified that there was GM contamination.  It also verified 
that Steve had done all he possibly could to avoid that 
contamination.  It was not his doing that caused th is 
issue, and we just needed to confirm by testing tha t the 
material was what, for all intents and purposes, it  
appeared to be.  
 
So had you formed a view at the date of this letter  when 
you sent it that there had been, in fact, a non-com pliance?  
Yes or no, Ms Goldfinch?---Yes.  It’s a non-complia nce.  
 
Because there was an unacceptable risk of contamina tion, or 
actual contamination?---It’s – non-compliance isn’t  really 
the correct word in this situation.  It’s not a wor d – I 
don’t think it has been used here.  
 
So do you say you could suspend for something other  than a 
non-compliance, non-conformity with, or breach of t he 
standard?---This is more likely a non-conformity.  It’s not 
so much a non-compliance because Steve didn’t do it  himself 
wilfully.  
 
So what’s the difference between non-compliance and  non-
conformity?---Can I please have a couple of hours t o go and 
research and write it up for you?  I wouldn’t just write 
that off the top of my head in a court without goin g and 
making sure what I say is absolutely correct.  
 
So is your answer without further – sorry.  Is your  answer, 
“Without further consideration, I couldn’t say”?--- No.  
That’s not my answer.  
 
Right.  So what’s your answer?  What’s the differen ce 
between - - -?---I think I answered it before.  
 
Non-compliance and non-conformity?---I think, befor e, I 
said we didn’t use the word non-compliance in this context 
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because it wasn’t a wilfully caused situation.  It was 
inadvertent and then I said non-conformance was mor e likely 
to fit in this situation.  
 
Okay.  So non-conformity with the standard is when an 
operator doesn’t meet the standard through reasons outside 
their control?  And non-compliance is when they don ’t meet 
the standards by reasons within their control.  Is that a 
fair distinction?---We would – I don’t believe NASA A uses 
the word non-conformity.  It doesn’t really talk ab out – it 
talks about non-compliance, and as I said, we didn’ t use 
the word non-compliance in this because it was unde r 
investigation to determine whether it was a non-com pliance.  
 
KENNETH MARTIN J:   The table that you give at 323 
commences: 
 

The following non-compliances are notified. 
 
?---Well, there you go.  Thank you.  
 
CAHILL, MS:   So it was a non-compliance?---It’s just a 
technical term for when standards are not complied with, 
whether or not they would be through the fault of t he 
operator or not.  
 
And here, you identified 3.2.9 of the NASA standard ?  
Yes?---Yes.  
 
And did you have in mind that there had been non-co mpliance 
with any other standard that’s not mentioned there? ---There 
was no need to have any other standards in mind.  
 
So is the answer, “No, I didn’t”?---Correct.  
 
Thank you.  So if we come back to this 3.2.9 non-
compliance, which is the first one, in order to arr ive at 
that decision, you had Ms Purves’s inspection repor t, 
didn’t you?---Yes.  
 
And if you go to page 294 in the volume 2, it start s at 
293, so that you can get the sense of it.  That’s t he first 
page.  You recall that document?---Yes.  
 
And you will have read it recently in order to prep are to 
give evidence.  Is that right?---Yes.  
 
Now, at 294, you would have read, at the time, if y ou can 
see under the inspection history comments, third li ne: 
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Extensive incidents of swath plants with full and 
broken seed head sighted in paddocks 7, 8, 10 and 1 2.   

 
So you read that, did you?---Where does the word hi story – 
where are you - - -  
 
Sorry.  Do you see - - -?---Page 294? 
 
Yes.  And do you see the heading Paddock And Infras tructure 
Inspection History?---Yes.  I do.  Paddock And 
Infrastructure.  
 
Comments.  Comments column?---Yes.  
 
And then a third line?---Extensive.  
 
Yes.   
 

Extensive incidents of canola swath plants with ful l 
and broken seed head sighted in paddock 7, 8, 10 an d 
12.  

 
?---Yes.  
 
Yes.  But – sorry.  I withdraw that.  Now, in paddo ck 10, 
there were plants noted in the fence line.  Do you see 
that?---Yes.  
 
And then if we go over to 297, do you see under GMO s?  It 
says Mr - - -?---G? 
 
Yes.  What is – and under the heading, What Is The Risk Of 
GMO Contamination, the list risks present: 
 

Does the operator effectively manage GMA risk?  SM 
suspects GM contamination has spread in an area on his 
land.   

 
And then identifies that area.  This includes 7, 8,  9, 10, 
11, 12, and he has also expressed concern about pad dock 11.  
So this is just a suspicion here, isn’t it, of 
contamination?  Is that right?  Is that how you rea d 
it?---That’s the word she has used.  Yes.  
 
Yes.  So you wouldn’t have been able to rely upon t hat as a 
demonstrated non-compliance of unacceptable risk of  
contamination at this stage, would you agree?---I w ouldn’t 
rely on any one line in a (indistinct) inspection r eport of 
– how many pages?  Then the following look at maps,  
etcetera, etcetera. 
 



ALY  SC/CIV/PE/CIV1561/2012 
  

14/2/14   530 
3.15 GOLDFINCH, S.J. XXN   

My point is this, Ms Goldfinch.  Whatever else you relied 
upon, you would not have been able to rely on that.  
 
NIALL, MR:   That alone, in my respectful submission, if 
that’s the question, should be made clear.  
 
KENNETH MARTIN J:   That sentence alone, is that - - -  
 
CAHILL, MS:   That’s not the question I asked?---That’s 
what I thought you were - - -  
 
KENNETH MARTIN J:   Well, the question was you wouldn’t be 
able to rely on that alone, and we normally would h ave a 
subject matter for that.  So perhaps you should cla rify 
that.  
 
CAHILL, MS:   Well, the question was put this way, your 
Honour.  The prelude to it was what was – what was to the 
effect of what this witness was able to rely upon i n 
support of her conclusion of a demonstrated non-com pliance.  
And where there is only a suspicion of contaminatio n, 
that’s not going to meet it.  So it doesn’t matter what 
else is there - - -  
 
KENNETH MARTIN J:   A long dialogue about.  
 
CAHILL, MS:   Yes.  But it’s – that’s not that question.  
The question I put was, in my submission, was entir ely 
- - -  
 
KENNETH MARTIN J:   The problem is the question at that.  
And that’s ambiguous.  So if you could just clarify  the 
question, that would be helpful.  
 
CAHILL, MS:   So these four lines here, Ms Goldfinch, that 
I’ve just taken you to, drawn your attention to, yo u would 
not have been able to rely upon those in support of  a 
conclusion that there was a non-compliance with 3.2 .9, 
isn’t that so?---Absolutely so.  I would not rely o n four 
lines out of a 20 page inspection report to make a 
decision.  
 
I’m not suggesting that you did.  I’m - - -?---Well , I 
thought I answered the question.  No, I wouldn’t re ly on 
that.  
 
Ms Goldfinch, what I’m asking you is this.  Is that  
whatever else in the report you relied upon, you wo uld not 
have been able to rely upon these four lines to sup port 
your decision.  Isn’t that so?---Well, would I be i n 
contempt of court if I say I don’t understand that question 
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because it just seems to be absurd.  Of course I wo uldn’t 
rely on one line in a 20 page report.  
 
I’m not suggesting you would, Ms Goldfinch.  What I ’m 
putting to you is that you would have only been abl e to 
rely on other material in the report.  What you wou ldn’t 
have been able to rely upon is those four lines.  
 
NIALL, MR:   I object to the question, your Honour.  The 
question is, “You would not be able to rely on thos e four 
lines.”  The - - -  
 
KENNETH MARTIN J:   I think the witness understands the 
question.  I think it has sort of been answered alm ost 
twice now.  
 
NIALL, MR:   If your Honour pleases.  
 
KENNETH MARTIN J:   Let’s have another go.  
 
CAHILL, MS:   Did you rely on these four lines?---Of course 
not.  
 
You didn’t?---Of course not.  I’ve already explaine d why.  
 
Sorry.  Why was that?  I missed that?---Because fou r lines 
out of a 20 page report is inadequate to make – bas e a 
decision.   
 
I’m not suggesting that you relied only - - -?---It ’s right 
in the middle of the report, it’s not in the summar y.  
 
Sorry, Ms Goldfinch.  You would have relied – sorry , I 
withdraw that.  I’m not suggesting that you would h ave 
relied only on those four lines.  Did you rely on t hose 
four lines together with other material or did you exclude 
those four lines from your consideration?---I don’t  recall 
whether I relied or excluded;  I just read the whol e thing. 
 
Now, at page 308 under Inspector Recommendations?-- -Yes. 
 
You noted the inspector’s note, didn’t you, that th e 
practices of the property were in keeping with the NASAA 
standard.  Did you take that on board?---I took eve rything 
on board. 
 
Did you take that on board?---Well, I must have if I took 
everything on board.   
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Are you having difficulty answering my questions, 
Ms Goldfinch?---I’m having difficulty with some of the 
direction your questions are going, yes.   
 
So you took that as a factor into account in your d ecision, 
did you, that note there?---I understood that note to mean 
that Steve understood the NASAA standard and was 
implementing it to the best of his ability, in a ma nner 
that was compliant.   
 
All right.  And then the note that the non-complian ce was 
despite the best efforts of this operator to buffer  his 
property, notify his neighbours, and to protect his  own 
crops. So that you took into account as well?---Wel l, 
whenever we make decisions, we consider the whole p ackage, 
as I have mentioned, and one of those things is the  
operator’s genuine – their understanding this and t heir 
understanding of the standards, their willingness t o 
comply, you know, fully, and not just to – just be looking 
for profit.  And that assists to be able to determi ne 
whether they – I’m not talking about this case spec ifically 
– whether they may or may not do things that are 
noncompliant.  So that’s why that sort of thing is written 
for – it’s for the full understanding because the o perator 
in an organic system is as important as the soil an d all 
the other parts. 
 
Now, in relation to the third paragraph here that 
commences: 
 

The incursion of GM plant material – 
 
Did you think it important before you made the susp ension 
decision to ascertain the concentration of swathes across 
the farm, where they were most concentrated and whe re they 
weren’t?---Well, that’s what we were doing in the 
inspection.  We were looking at – to the extent of the 
contamination, we were getting material for testing  to 
determine whether it was or was not genetic – GMO.  And it 
so happened that the winds had continued to blow an d so 
this was just a point in time and the scenario cont inued to 
evolve. 
 
Do you mean get worse?---No, I said it continued to  evolve. 
 
Did it get better?---The dynamics changed. 
 
For better or worse, Ms Goldfinch?---I don’t think any of 
those terms are scientific.  I prefer to try and be  as 
scientific as possible. 
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All right.  So in what way did it evolve, Ms Goldfi nch?---I 
understand that further wind events caused further material 
to blow further into the paddocks. 
 
So the concentrations of swathes got worse, did the y, or 
there was more material that blew in, do you say?-- -At what 
point are you talking? 
 
After this - - -?---Because I’m looking right now -  - -  
 
Yes?--- - - - at this inspection report.   
 
Well, you’re the one that raised the issue of the e volution 
of the situation, Ms Goldfinch.  So it evolved, you  say, 
and material blew in, did it, or blew around?---Win ds blow. 
 
Yes, and now we’re talking about its effect on GMO 
material.  Did more GMO material blow in or did the  
existing GMO material blow around?---We can look he re at 
what happened – was reported at that time or we can  go to 
the next inspection report and look at what was rec orded at 
that time.  I can’t dream stuff up.  I have to rely  on what 
the inspectors see and write in their reports.   
 
So you wouldn’t be able to say what happened absent  what’s 
in the reports?---Of course not.   
 
You have no other information?---Of course not. 
 
All right?---That’s why we have inspectors and I do n’t do 
it. 
 
So at this point in time, at the date of the suspen sion 
decision, you are – Kathe Purves’ report was the ex tent of 
your information about where the swathes were conce ntrated 
on the different paddocks.  Is that right?---Yes, a nd Steve 
had provided maps. 
 
That didn’t give any information about the concentr ation of 
the swathes though, did it?---I don’t think you can  measure 
it and I don’t know that concentration would be the  word 
you would use anyway.  
 
Just go to page 318 please?---And I don’t actually think 
it’s relevant. 
 
We will come to that.  Page 318 please?---Yes. 
 
That was the map that Mr Marsh gave you?---That’s a  map 
Steve provided to NCO.  
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To you, Ms Goldfinch.  It has got your name at the top, 
hasn’t it?---Well, one always addresses somebody.  It’s 
good manners. 
 
He provided it to you, didn’t he?---I would say he provided 
it to NCO. 
 
All right?---That’s where his obligation lies, not to me.  
I’m not specifically mentioned in his contract. 
 
But you certainly did read this map at the time tha t you 
received it?---Yes.  Yes, of course. 
 
And studied it, didn’t you?---It was reviewed by th e 
reviewers as part of their decision making process.  
 
Well, Ms Goldfinch, with respect, that was a simple  
question.  You studied the map, didn’t you, yes or 
no?---Sorry, I’m not used to these kinds of questio ns.  I 
apologise if I’m not answering them correctly. 
 
You studied the map, didn’t you?---I believe I read  the 
map, yes.   
 
Yes.  And you understood it to depict the area over  which 
swathes had been observed.  Is that right?---Yes, i t was 
Steve’s duty to inform us, his understanding of the  extent 
of GM contamination, and that’s what he has done.  
 
Well, the - - -?---So we would take that at face va lue.   
 
Well, the area - - -?---It’s taken at face value.   
 
You understood it depicted the area over which the swathes 
had been found?---Yes, at that time. 
 
Yes.  But in your view, the concentration of swathe s was 
irrelevant to your decision.  Is that right?---Well , the 
inspector wrote that there were thousands of seeds.    
 
Yes?---That’s what’s relevant to the decision. 
 
The inspector wrote that?---The seeds are more impo rtant 
than the actual plant. 
 
All right.  But if the thousands of seeds were in o ne 
paddock and the rest just had swathes, that wouldn’ t matter 
to you?  You would decertify all of the paddocks.  Is that 
right? 
 
NIALL, MR:   If your Honour - - -?---I - - -  
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Just before the witness answers, I object on the gr ounds of 
irrelevance, your Honour.  It’s not pleaded or open  on the 
basis that NASAA could have decertified less than t he whole 
of the area that they do certified.  That being so,  this 
whole line of questioning based on, “Well, you coul d have 
looked at concentration with the individual paddock s,” is 
not relevant to an issue in the pleadings.   
 
KENNETH MARTIN J:   What do you say about that?   
 
CAHILL, MS:   Well, we say it’s very clearly relevant, 
your Honour.  We have demonstrably pleaded that thi s 
decision was unreasonable for several – on several bases.   
 
KENNETH MARTIN J:   For this certification decision. 
 
CAHILL, MS:   Yes, and this is the prelude to it.  We will 
come to that - - -  
 
KENNETH MARTIN J:   So you’re exploring the area of 
concentration of - - -  
 
CAHILL, MS:   Yes.   
 
KENNETH MARTIN J:   - - - material.   
 
CAHILL, MS:   Yes.  And it’s certainly relevant insofar as 
the - - -  
 
KENNETH MARTIN J:   I will allow the question.   
 
CAHILL, MS:   Thank you.   
 
KENNETH MARTIN J:   Perhaps just repeat it again for the 
benefit of Ms Goldfinch.   
 
CAHILL, MS:   Yes.  I’m always asked to do that and I can 
never remember the question - - -  
 
KENNETH MARTIN J:   I know.   
 
CAHILL, MS:   - - - after the objection.   
 
KENNETH MARTIN J:   Do your best.   
 
CAHILL, MS:   So this is the question, Ms Goldfinch, you 
mentioned that seeds were of particular importance.   Can I 
just explore that with you a little.  If there had only 
been swathes blown without seeds, would you have no t 
suspended?---As I mentioned before, we only ever ma ke 
decisions or considerations based on actual cases. 
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Yes?---Not on imagined cases. 
 
Yes.  So I’m asking you a question now which I woul d like 
you to answer, and that’s if there had only been sw athes on 
the land without seeds, would you have suspended?-- -Well, 
I’m not making that decision now.  I’m not in the N ASAA 
office, I’m in  court of law and that – it’s not fa ir to 
ask me that question because it’s completely not re levant 
to what I’m doing her right now. 
 
Would you answer the question?---If I was really ma king 
that decision, I would think about it but I would n eed to 
be able to about it;  I can’t think about it proper ly here. 
 
All right.  Ms Goldfinch, do you think it’s a facto r that 
might influence your decision differently.  It had the 
potential to change your decision but you would nee d to 
think about whether it would or it wouldn’t?---The decision 
that was made was based on a multitude of factors, not just 
one factor.  You can’t just isolate one factor out and say 
that was the reason for the decision. 
 
But do you say that one factor was that there was s eeds, 
thousands of seeds, as far as you were aware?---Tha t was 
one factor, yes. 
 
And do you know where those seeds were concentrated ?---No, 
I don’t know where they were concentrated.  Could y ou 
define concentrated, please? 
 
Whether there were, for example, all of the seeds o r most 
of the seeds in one paddock and no seeds in 
another?---According to the report, I would have to  go to 
the report to be able to answer that.   
 
So if it - - -?---So extensive seed heads and seed at 
paddock 7, 8, 10 and 12. 
 
Yes?---She says extensive.  I presume that means 
significant amount. 
 
And spread all over the paddock, not just in one ar ea of 
it?---Well, significant doesn’t necessarily mean sp read 
uniformly over the whole paddock and I doubt that w ould be 
the case anyway, because the wind doesn’t just work  like 
that.  And then you have got the land forms to cons ider and 
vegetation and so on and so forth.  So, you know, i t’s 
never going to be uniform. 
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Now, can we come back – so your position is that pa ddock 11 
was left out by way of oversight, not because there  was no 
evidence of contamination at that time?---What – I’ m only 
going from memory and I, from memory, think 11 was supposed 
to be suspended. 
 
All right.  Now, come back to page 324 please.  Thi s is the 
second page of your suspension decision notificatio n and 
condition 1, there was some further investigations that had 
to be done and completed by NCO and that was why th e 
suspension was put in place.  Yes?---Yes. 
 
And those investigations were limited to obtaining test 
results from the samples that Ms Purves had taken.  Is that 
right?---At that time that was the next step in the  
process. 
 
But you were not intending to undertake any other t ype of 
investigation, were you?---Not at that time, no. 
 
You weren’t intending to research the longevity or 
persistence of canola volunteers, were you?---I did  some 
research on GM canola actually at the time. 
 
Between the date of suspension and decertification? ---No, I 
don’t recall when it was but it would have been in November 
or December. 
 
Right.  So between the time of suspension and 
decertification?---Well, it may have been before.  It may 
have been after, I cannot exactly confirm when. 
 
Now, the next condition is that cereal harvested fr om the 
suspended paddocks must be stored separately and te sted by 
NCO after harvest to determine the crop status.  We re you 
concerned there about the potential for pollen or G MO seed 
to be intermingled with the product?---Yes, GM seed  
probably. 
 
All right.  If it had been tested and proved negati ve, 
could it have been sold as certified?---I can’t ans wer that 
because that’s a hypothetical. 
 
Can you answer that question please?---I’m not sitt ing in a 
decision-making capacity - - -  
 
Okay?--- - - - with the case in front of me. 
 
I’m asking you a question.  I would like you to ans wer it 
please, Ms Goldfinch.  If the – you are the one tha t 
imposed the condition of testing, didn’t you?---Yes . 
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And if the crop had been tested and had come back n egative, 
how would you have responded to that?---I don’t kno w. 
 
So the purpose that you sought the condition or imp osed the 
condition of testing was for what?  What purpose wa s 
that?---Just to cover all bases. 
 
So covering all bases means detecting whether there ’s any 
GMO material in the harvested crop?---Yes, that wou ld be 
the reason. 
 
If it wasn’t, then surely you would have been happy  for it 
to be labelled as certified organic?---I couldn’t a nswer 
that because it’s not that simple. 
 
Why isn’t it that simple?---This is a – this is a p recedent 
case, and decisions aren’t made by one person.  You  have a 
conference with people – experienced people who dis cuss the 
issue and make a joint decision;  it’s not a decisi on made 
by one person.  It’s not the kind of decision I, on  my own, 
would ever make. 
 
What’s that?  Whether to allow a product to be labe lled 
certified organic?---What you’re talking about is i f the 
crop wasn’t contaminated.  Isn’t that what your las t 
question was about?  What I’m saying is, if that we re the 
case, it wouldn’t be me, on my own, making that dec ision, 
because this is a precedent case;  it would involve  a group 
of people, with experience in standard decision and  
standards decision making, to review the precedent and to 
come up with a decision. 
 
So more people than just you and Mr You, who were i mposing 
the suspension condition?---It’s a separate process .  Yes.  
It’s a separate process.  It’s not – it’s – Mr You and 
myself were reviewing an inspection report.  What w e’re 
talking about now is making a decision about a stan dards 
issue as a precedent case, and NASAA has to keep a record 
of all precedent decisions made, and it does so, an d it 
doesn’t just make those decisions lightly. 
 
But this suspension decision was a precedent decisi on, Ms 
Goldfinch, wasn’t it?---Yes, and it was discussed w ith 
members of the NCO board. 
 
Before you made the decision?---Yes. 
 
And who were they?---It was at least Jan Denham. 
 
Yes?---As I believe you know. 
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And who else?---I don’t recall of anyone else. 
 
Rodd May?---He wasn’t on the NASAA board at that ti me. 
 
All right.  So the decision to suspend and the deci sion 
about what might happen or how NASAA might respond if the 
test results on the crop had come back negative, wo uld be 
group decisions, in effect?---The decision about wh at you 
would do with test results of crop in this situatio n would 
be a precedent decision, made by the precedent comm ittee, 
which would be the either the board or the standard s 
committee. 
 
And what would your personal viewpoint be?---I don’ t have 
one. 
 
You don’t have one?---That’s correct. 
 
So if you were in that group situation, you would j ust say, 
“I’m unable to contribute”?---Well, I’m not in that , and I 
wasn’t at the time. 
 
So I’m asking a question, putting you in that hypot hetical 
situation.  You’re in the group, the group is arriv ing at a 
joint decision, there are negative test results of the 
crop;  would your view, that you would contribute t o the 
group decision, be that the material should be able  to be 
sold as certified organic or not?---There were nega tive – 
what do you mean by that? 
 
No GMO material detected in the crop – in the produ ct?---I 
can’t answer that question. 
 
Is it a difficult one for you?---No.  I’m not prepa red to 
answer it because I’m not in that – I’m not on one of those 
committees.  I haven’t been appointed to such a com mittee 
and I would just be – it’s just pointless. 
 
Sorry.  What committee are you referring to, Ms 
Goldfinch?---The standards committee or the board. 
 
You just said that these were – precedent decisions  were 
joint decisions, yes?---I said that precedent decis ions 
were – can’t remember what I said.  I assume I said  
precedent decisions were made by groups, not just o ne 
person. 
 
Yes.  But you and Mr You made the suspension decisi on, 
which was a precedent decision, in consultation wit h 
others.  Is that right?---A suspension isn’t so muc h a 
precedent.  A precedent is when you actually – this  – a 
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suspension is not a final conclusion.  The decertif ication 
is the final conclusion.  It’s part of the procedur e, and 
it is not a precedent decision. 
 
Right.  Now, the – all right.  So that could just b e done 
by you and Mr You, although you did consult with 
others?---Yes. 
 
The decertification decision was a precedent decisi on, 
wasn’t it?---I don’t think we ever discussed it in these 
terms, because – we just get on with our business a nd we 
just do it, so we don’t get all these funny ideas a bout how 
we should think about it;  we just think about it h ow we’re 
used to be thinking about it, because we’ve been do ing it 
for so long, and we’ve, you know, been on internati onal 
committees and been involved with setting standards  
internationally, and, you know, it’s not a silly bu siness.  
You just - - -  
 
So did you consult with a committee about the 
decertification decision?---It’s not part of the pr ocess, 
generally, to consider decertification to be a prec edent.  
Precedents are generally to do with the standards. 
 
I didn’t ask you that, Ms Goldfinch.  Did you consu lt with 
a committee about the decertification decision?---Y ou said 
precedent decision, didn’t you? 
 
Ms Goldfinch, please listen to the question.  Did y ou 
consult with a committee about the decertification 
decision?---No.  It’s not part of the process. 
 
So when we come back to the testing of the product as 
condition of the suspension decision, normally that  could 
be – the decision made about what to do with the cr op is 
something that needn’t be made by a committee;  tha t’s a 
decision you could make, isn’t it?---What to do wit h the 
crop is a standards issue. 
 
Yes?---And therefore, as I said, it’s a precedent d ecision. 
 
So - - -?---Suspension is a certification decision.   Things 
to do with production and seeds, and that sort of t hing, is 
standards.  They’re two separate parts of the whole . 
 
So whether Mr Marsh could sell that crop that had b een 
tested as certified or not was a standards preceden t 
decision, not a certification decision.  Is that yo ur 
evidence?---No. 
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So having - - -?---Precedent decision would conside r 
whether or not the circumstances and the results an d – 
etcetera. 
 
So who would make the decision about whether or not  Mr 
Marsh could sell his tested crop as certified or 
not?---Well, this is a – this didn’t really come in to it 
when I was there.  I’m only guessing. 
 
Sorry.  What was your answer?---It didn’t come into  it 
while I was there – while I was at NCO before I lef t.  It 
wasn’t an issue. 
 
Do you mean it has never happened before, that some body has 
- - -?---What I’m saying - - -  
 
- - - had their crop tested and a decision has 
- - -?---What?  No.  No. 
 
Please pause, Ms Goldfinch.  It has never happened,  in your 
experience at NASAA, is it, that somebody’s crop ha s been 
tested and a decision has had to be made about whet her or 
not that crop is sold as certified or not?---I’m so rry.  I 
think you interrupted my - - -  
 
NIALL, MR:   Well, tested – I just object to the question. 
 
KENNETH MARTIN J:   Sorry.  Just a moment.  I will – 
dealing with this objection. 
 
THE WITNESS:   - - - train of thought. 
 
KENNETH MARTIN J:   Mr Niall? 
 
NIALL, MR:   Tested in what context, your Honour?  Is it 
tested in genetically modified?  The evidence is th at this 
is the first one.  In our submission, these line of  
questionings, which is a hypothetical on a hypothet ical, 
really is ceasing to have any relevance to the issu e.  The 
decision was clear, and the evidence is that the pr operty 
was suspended and crops were harvested, let alone s old 
during the period of suspension and decertification .  So 
what would have happened in the event some crops we re 
harvested and sold is a completely irrelevant matte r. 
 
KENNETH MARTIN J:   I thought the wheat crop did get 
harvested subsequently on 11. 
 
NIALL, MR:   Not in between suspension and decertification. 
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KENNETH MARTIN J:   Certainly not in that period, of 
course.  Yes.  All right.  What do you say about th at, Ms 
Cahill? 
 
CAHILL, MS:   It’s directly relevant to paragraph 15(b) of 
the – sorry, 15(5)(b) of the amended defence, your Honour. 
 
KENNETH MARTIN J:   Just remind me again of what that says. 
 
CAHILL, MS:   In terms of the – in relation to – responding 
to paragraph 25 of the statement of claim, which ha s a 
flavour of causation, really, in a way, about it, w ithout 
being so bold as to articulate it.  The response at  
paragraph 15 of the defence is a denial and then a positive 
traverse at 50 – at sub (5), “NASAA did not act rea sonably 
in deciding to issue the decertification notice, wh ere,” 
(b).  
 
KENNETH MARTIN J:   I think the problem is the hypothetical 
nature of the proposition that’s put.  If you want to put, 
by reference to 15(5)(b), the actual – the decertif ication 
scenario by reference to what was in the field at t hat time 
and what was done to it and what was not done to it , that’s 
fine.  But, I think, when you range into the hypoth etical 
in terms of almost, but not quite the scenario with  the 
variant, that’s when its problematic. 
 
CAHILL, MS:   Yes.  Well, the exploration of it is to 
assist your Honour to get some sense of the materia lity of 
that omission, your Honour. 
 
KENNETH MARTIN J:   Well, I understand that.  
 
CAHILL, MS:   Yes. 
 
KENNETH MARTIN J:   But I think the witness is 
understandably cautious about dealing with hypothet ical 
scenarios other than what she was actually confront ed with 
in 2010. 
 
CAHILL, MS:   Yes. 
 
KENNETH MARTIN J:   I think that’s reasonable. 
 
CAHILL, MS:   In any event, this testing never occurred, 
did it?---I don’t know what occurred after I left N CO. 
 
Well, until you left NCO, it didn’t happen, did it,  Ms 
Goldfinch?---I don’t believe that NCO did not test before I 
left. 
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And you were the person who is in charge, overall, of NCO, 
up until the time that you left?---Yes. 
 
Thank you.  Now, in paragraph 15 of your witness st atement, 
you say that suspension – the – you decided to susp end, and 
then suspension of certification allows time for fu rther 
investigation.  That’s not quite right under the st andard, 
is it?  The purpose of suspension is to enable the – afford 
the operator an opportunity to rehabilitate the 
noncompliance.  Isn’t that so?---A suspension – the  
suspension was implemented correctly so that we cou ld 
investigate further the contamination. 
 
That’s not the purpose of a suspension is it, 
Ms Goldfinch?---It was in this case.   
 
So that was contrary to the standard, was it?---No.   
There’s no rules about suspension.  If there’s an i ssue 
affecting an operation’s compliance with standards that 
needs to be investigated, you can choose to impleme nt 
suspension.   
 
You didn’t tell Mr Marsh, nor are you aware that an yone 
else did, once the suspension was imposed, that he had an 
opportunity to demonstrate that he was standard 
compliant?---He is told in all communications – in most 
communications, including in his contract, that he has a 
right of appeal.   
 
That’s not the question I am putting to you?---Well , sorry, 
I misunderstood it.  Would you rephrase it? 
 
Ms Goldfinch.  Neither you nor anyone else from NAS AA or 
NCO to your knowledge, between the period of the su spension 
– the commencement of the suspension and until 
decertification advised Mr Marsh that he had an opp ortunity 
to demonstrate that he had complied with the standa rds? 
 
NIALL, MR:   Well, I object to that question because it’s 
an entirely false premise.  The decision of 29 Dece mber 
2010 made it perfectly clear that it would be decer tified 
until it can be verified that the GM material has b een 
entirely removed, 333. 
 
CAHILL, MS:   It’s to do with volume 5, page 1312, 
your Honour, under General Principles. 
 
NIALL, MR:   But the point I’m making - - -  
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KENNETH MARTIN J:   Well, I think you might be at 
cross-purposes because you say that it’s a false pr emise by 
reference to the decertification decision.  I under stood 
the preface to Ms Cahill’s question to be in the pe riod 
between decertification and suspension you didn’t d o 
anything.  So it seems to me that that’s the tempor al 
period of inquiry under scrutiny.  Is that right, 
Ms Cahill?  
 
CAHILL, MS:   Absolutely, your Honour.   
 
KENNETH MARTIN J:   Yes.  All right.  I will allow the 
question on that basis.   
 
CAHILL, MS:   Ms Goldfinch, can you provide your answer 
please?---Could you repeat the question please. 
 
Between the time that you notified suspension and n otified 
decertification, neither you nor anyone else from N ASAA, to 
your knowledge, informed Mr Marsh that he had an 
opportunity in that period to demonstrate that he h ad 
complied with the standard.  Isn’t that so?---We we re not – 
nobody was able to demonstrate compliance with the standard 
because we had not got any results on the GM testin g.   
 
Did you tell Mr Marsh that during the period of sus pension, 
he had the opportunity to demonstrate compliance?-- -Well, 
with my previous answer I thought I was demonstrati ng why 
there would be no reason why I would tell him such a thing. 
 
So is your answer no, I did not?---Yes, that follow s.   
 
And you’re not aware that anybody else from NASAA t old him 
that?---It follows, yes. 
 
Is that right?---Yes, it follows. 
 
Did you or anyone else from NASAA to your knowledge , during 
that period of suspension, suggest to Mr Marsh what  he 
might be able to do to mitigate the risk of what yo u call 
contamination?---No, it’s not allowed for the certi fier to 
tell the operators how to manage their farms. 
 
All right.  Did you go back to this – to – sorry, I  will 
pause there.  You didn’t go back to the national st andard, 
I think we have established, at this time to look a t it, 
did you?---Don’t know.   
 
I thought you said before that there was no need to  because 
the NASAA standard was compliant with the - - -?--- Well, 
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that was back then when you were asking a previous 
question.  That was back at the earlier date. 
 
So did you - - -?---I don’t know what I did at this  time, 
no. 
 
You can’t recall whether you went back to the natio nal 
standard and looked to see whether or not - - -?--- No, I 
can’t recall. 
 
Sorry, just pause, Ms Goldfinch. 
 
KENNETH MARTIN J:   I think you got an answer, “I can’t 
recall.” 
 
CAHILL, MS:   Yes.  The balance of the question was going 
to be – to ascertain whether you could – had formed  a view 
about whether there was a breach of the national st andard.  
Did you turn your mind to that?---We had already – we were 
in suspension because we were determining whether t here was 
a breach of the NASAA standards, which is – has bee n deemed 
to be equivalent with the national standard. 
 
So is your evidence that you were only concerned to  look at 
the NASAA standard?---I only had – there was no nee d to 
look at any other standard.  
 
All right.  Now, paragraph 21 of your witness state ment, 
Ms Coleman went out and did another inspection and this was 
in part because she – the samples that Ms Purves ha d taken 
had been lost in the mail.  Is that right?---Yes. 
 
And was it also the case that the other purpose of the 
visit was for Ms Coleman to particularly focus upon  and 
document the fact and extent of the incursion?---We ll, you 
would have to go to her written instructions to be able to 
answer that I guess.  
 
And where do we find those, at the front of the ins pection 
report?---Well, I was thinking in terms of what the  
inspection officer allocated her, what she told her .   
 
See 325?---Yes.   
 
See Reason for the Extra Announced Inspection?---Ye s. 
 
Continuing: 
 

This report is to establish the extent of the 
contamination. 
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?---Yes. 
 
So that was a primary document for you to rely upon  when 
deciding whether or not to decertify.  Is that 
right?---Yes.  Amongst others.  
 
I beg your pardon?---Amongst others.  
 
But this is the primary document, isn’t it, because  
- - -?---I thought you said a primary document.  
 
This is the primary document.  There were other thi ngs that 
you looked at, but this was the main thing that tol d you 
about the extent of the contamination.  Would you 
agree?---I wouldn’t give this any primacy above any  others.  
 
Such as what, Ms Goldfinch?  What are you referring  
to?---I’m referring to Cathy Purves’s report, and t he as 
yet, unattained test results.  
 
All right.  So the test results aren’t going to tel l you 
about where the GM material is, or in what concentr ations.  
It’s only going to tell you what was in the samples  that 
were taken?---Well, it is going to tell where, beca use the 
– sorry.  I’m getting a bit tired at this time of t he day – 
this time of the week.  Well, when you get co-ordin ates, 
the co-ordinates were logged where the samples were  taken.  
 
Yes?---So I think you will find that - - -  
 
But all you know is the location of those particula r 
samples.  In terms of the extent of the contaminati on, the 
test results aren’t going to show you that, are 
they?---That’s right.  
 
Thank you.  And do you say that even though the sta ted 
purpose of Ms Coleman’s inspection was to establish  the 
extent of the contamination, it had no more importa nce to 
you on that topic than Ms Purves’s report?---The 
fundamental importance was to obtain further sample s 
received because the first lot had been lost by Aus tralia 
Post.  
 
So that’s not mentioned in the reason for the inspe ction, 
is there?  Can you explain that?---I guess you will  ask 
Claire that.  She wrote the report.  
 
Now, at page 325 there, you obviously read this rep ort 
quite carefully in the – preparatory to making your  
decision?---Yes.  
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And can you see, at page 325, the second full parag raph 
commencing: 
 

From there we drove.  
 

?---I can see that paragraph.  
 
And you say this was – sorry.  She says this was on  the 
eastern boundary in paddock 7 and has been measured  and so 
forth.  This stem has since further blown into the 
neighbouring bush.  So that was one swathe, did you  assume?  
Ms Goldfinch?---I’m still reading the paragraph.  
 
Yes?---And thinking about it.  
 
Just in terms of this paragraph here?---What was yo ur 
question again? 
 
Did you infer that she was referring to just one 
swathe?---Well, I haven’t finished reading the para graph.  
 
Right.  I’m sorry.  You take your time.  You tell m e when 
you’re ready?  Are you still reading just that para graph, 
or would you like to read the whole thing before - - -?---I 
need to put it in context, if that’s all right.  
 
All right.  That’s fine?---I don’t know what I assu med.  I 
don’t tend to assume.  I don’t think that’s very 
scientific.  
 
You don’t assume - - -?---I didn’t – wouldn’t know whether 
I did or didn’t assume anything about this stem.  
 
But you certainly had to assume that whatever she s aw there 
had no seeds because that’s what she said.  Would y ou 
agree?---She said this stem had blown into the neig hbouring 
bush and did not contain any seed.  
 
Yes?---So I believe that.  
 
Yes?---But I don’t see what significance it has.  
 
So did you – are you saying you can’t remember now whether 
you formed a view about how many swathes she saw in  
paddock?---Well, because this is a complex situatio n where 
you have got a number of paddocks, you have got map s, you 
have got written reports, it’s not something you ca n just 
go, yes, no, $6 million, 50 acres, like that, you k now.  
You have got to go and read everything all over aga in and 
it takes quite a while and then you can answer the 
question. 
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So can you remember now in your mind how many swath es you 
might have inferred were in paddock 7?---No. 
 
Was that relevant to your consideration of whether to 
decertify or not?---The decision on decertification  would 
have been taken on a number of factors, not just on e 
factor. 
 
But in terms of the concentration of swatches - - - ?---I 
couldn’t say. 
 
Would it have been a relevant factor amongst others  whether 
there was one swatch or a thousand, or did it not 
matter?---The report as a whole is considered and I  think 
it speaks for itself. 
 
Yes.  But you were decertifying individual paddocks , 
weren’t you?  Ms Goldfinch?---I’m not allowed to as k you 
questions, am I? 
 
No, regrettably, no?---This decision was made five years 
ago.  I can’t answer the question. 
 
But you can answer that question, which is that you  were 
decertifying paddocks individually, weren’t you, be cause 
- - -?---That’s correct. 
 
Yes.  So in terms of a decision to decertify paddoc k 7, was 
it relevant to you to consider whether there was on e swathe 
or many more than one swathe. 
 
KENNETH MARTIN J:   A swathe with no seeds on it? 
 
CAHILL, MS:   Yes.  I was just trying to get the numerical 
issue sorted first.  Yes.  But if we can just deal with 
- - -?---I’m very loathe to answer a question which , if I 
could go back and read this when I go home, I could  very 
well find was wrong. 
 
Right.  So - - -?---Because – because, like I said,  we 
don’t make decisions on that basis. 
 
On what basis?---Of one paragraph. 
 
So here’s my question.  Just put the report to one side.  
Was it relevant to your decision to decertify paddo ck 7 to 
ascertain or to – to ascertain whether there was ju st one 
swathe or many more swathes?---I don’t know. 
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When you say you don’t know - - -?---I don’t know i f it was 
relevant. 
 
You mean you can’t remember?---That’s right. 
 
And what are you looking at the there, Ms Goldfinch ?---A 
map. 
 
Yes.  Mr Marsh’s map?---No, I think it’s Claire’s m ap. 
 
At page 328?---Yes. 
 
And why is the reason that you are looking at that? ---It 
was the first map I found. 
 
Yes.  But why did you want to look at a map?---Just  to help 
me think. 
 
Yes?---Like I said, we don’t make decisions on the basis of 
one sentence. 
 
Right.  Now, just coming back to that question, abo ut 
whether it was relevant for you to consider how man y 
swathes were in paddock 7.  What’s your answer?---W ell, I 
guess I would say everything was relevant. 
 
So the number of swathes was relevant?---The number  of 
swathes was relevant, the number of – how many seed s was 
relevant. 
 
So whether a swathe had seeds or didn’t have seeds,  that 
was relevant?---Everything is relevant. 
 
So, sorry, just to answer that question, Ms Goldfin ch.  
Whether a swathe did or didn’t have seeds, that was  
relevant?---There was GM canola, there was GM mater ial, 
then there was GM material. 
 
Just answer the question please, Ms Goldfinch?---Th at’s 
what’s relevant, there was GM material there, so it  was 
relevant. 
 
So, Ms Goldfinch, just pause a moment and listen to  this 
question.  You said everything was relevant, so the  number 
of swatches on a paddock was relevant, you would ag ree?  
Yes or no?---Yes. 
 
Thank you.  Whether a swathe had seeds or not was r elevant.  
Yes or no?---Yes.  
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Whether there were seeds that could be observed lyi ng 
separately from the swaths.  That was relevant, was n’t 
it?---Yes.  
 
What else was relevant?---Whether there were sheep 
there?---Yes.  
 
Whether the wind was still blowing?---Yes.  
 
What else?---I’m not the inspector.  I’m only the r eviewer.   
 
This is you making the – when you say you’re only t he 
reviewer, you’re the one deciding whether to decert ify or 
not?---Yes.  I don’t determine what she writes in t he 
report.  
 
Okay.  But it’s that material that you were relying  upon, 
so to the extent that the number of swathes was rel evant to 
your decision to decertify paddocks, can you tell m e, from 
this report and Ms Purves’s, how many swathes you d iscerned 
were in paddock 8?---No.  I can’t.   
 
And where Ms Coleman speaks at page 325 at the bott om about 
entering into paddock 10, where there was a bundle of 
swathed stems, you wouldn’t be able to say whether that was 
three or 300?---I referred to the photograph, I thi nk.  
(indistinct) a photograph of it.  
 
Where’s that?---Photographs 1 to 3.  
 
Yes?---So it looks like quite a few seeds could be there.  
 
Well, swaths.  How many swathes?---Can you count th em? 
 
Tell me how many swathes?---I can’t count them.  It ’s just 
a photo of bits of sticks.  
 
So is your answer you don’t know how many swathes w ere 
there?---Of course I don’t know.  
 
Thank you.  You understood there were swathes on ei ther 
side of paddock 10 and the road, is that right?---A re you 
looking at the last paragraph? 
 
I’m looking over the page at 326.  Can you see the third 
full paragraph commencing: 
 

We then travelled along the fence line.  
 

Yes.  There were plenty of canola stems visible on both 
sides of the fence.  The fact that swathes were on the road 
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outside of Mr Marsh’s property, was that relevant t o 
you?---Well, of course it would be relevant.  It’s right up 
against the boundary.  
 
Right.  And there were – if we just move on - - -?- --It’s 
only a wire fence.  
 
I beg your pardon?---It’s just a wire fence.  It’s easily 
going to go through it.  
 
So if there’s material outside the boundaries of th e 
property with a risk that it will blow in, is that the 
point that that’s - - -?---That’s the point you’re dredging 
up, Yes.  
 
Is that relevant to your decision about whether the re’s an 
unacceptable risk of contamination?---Yes.  
 
Thank you.  Now, just continuing on with this parag raph.  
Do you see where it says: 
 

We also found stems in the gully at the boundary wi th 
paddock 11.  
 

?---Yes.  
 
Then there’s photograph 9.  From there, we walked i nto 
paddock 11 and found further stems in the pasture t here.  
And there’s a photograph 10. So did you form a view  about 
how many stems were being referred to there?---Well , I 
believe the photos were colour.  It’s a bit hard to  see 
with this black and white image.  
 
So you can’t say now how many stems were found in p addock 
11?---No.  Of course not.  
 
All right.  And what about in paddock 12?  How many  stems 
were there?---I think the issue is that there are s tems in 
all of these paddocks.  
 
Yes.  But how many, Ms Goldfinch?  Did you turn you r mind 
to that at the time?---Well, enough that she can co llect 
samples of seed.  
 
And was that sufficient for your decision to decert ify?  As 
long as there was enough material to collect sample s?---No.  
That’s not – I wouldn’t make a decision on the basi s of 
whether there’s enough material to collect a sample .   
 
So did there have to be more material than that?--- It just 
had to be material. 
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So the quantity didn’t matter?---With genetically m odified 
organisms, per se, are prohibited. 
 
So the quantities didn’t matter.  Whether it was th ree 
swathes or 300, that wouldn’t influence your 
decision?---The fact that it was – it had blown thr oughout 
so many paddocks was more important than how many i n 
paddock 10 specifically. 
 
All right.  So if you had one swath deep into the f arm, 
that was more important than 100 swathes on a bound ary 
close to a neighbour?  Is that your evidence?---No.   That 
is not my evidence. 
 
So just picking up on that, it’s not how many;  it’ s how 
far?---No.  It’s not that either. 
 
All right.  Sorry, I misunderstood your point.  So just 
coming back to volume, the number of swathes is or isn’t 
relevant to whether or not to decertify?---Is not. 
 
Thank you.  So it wasn’t necessary for you to consi der 
- - -?---Well, may I finish that question. 
 
Sorry?---Because I don’t like these words.  You kno w, 
they’ve got – sometimes they’re quite ambiguous, be cause 
before, I said everything was relevant and I don’t want to 
be seen to be contradicting myself, because it is r elevant, 
but it’s not relevant in the terms of your – in the  context 
of your question. 
 
So let me just understand that.  The amount of swat hes on 
the – that have blown onto the land is not relevant  to the 
decision of whether or not to decertify, is that 
right?---That’s what I said, but then I said – befo re, I 
said everything was relevant, and I still stand by that 
statement.  But in the context of your answer, it’s  not 
relevant.  The whole, as whole, is what’s relevant - - -  
 
All right?--- - - - to the decision. 
 
KENNETH MARTIN J:   Sorry.  The whole, as a whole, is 
what’s relevant?---The whole information.  All the 
information about all the paddocks and all the seed  and all 
the swathes and where it is and where it isn’t, and  the 
sheep, and the wind;  all that is what’s taken into  
account. 
 
CAHILL, MS:   Right.  But if you’re - - -?---No one factor. 
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But if you’re deciding whether or not to decertify,  you 
won’t – the decision whether or not to do so isn’t 
dependent upon the number of swathes.  So if you ha d a 
paddock that has one swath in, and then you have a paddock 
next door that has 100, both of them will be decert ified if 
all other conditions are equal?  Is that right?---I  don’t 
think I’m going to answer that, because that wasn’t  the 
situation. 
 
Well, it might have been, mightn’t it, Ms Goldfinch ?  
Because, as I understand your evidence, you don’t k now how 
many swathes were in each of these paddocks that yo u 
decertified?---That’s correct.  A farm is a dynamic  place 
and nothing sits still. 
 
All right.  So - - -?---Especially swathes and shee p. 
 
All right.  So you considered the whole of the info rmation 
you had been provided.  You didn’t know how many sw athes 
were in each paddock, so it may well have been the case, 
you don’t know, that there were only a very small n umber, 
if any, in one paddock, and a great deal more in an other.  
Isn’t that so?---There were bound to be less in som e 
paddocks than others. 
 
But there could have been a marked difference, woul d you 
agree?---There may have been. 
 
Yes.  But that wasn’t a relevant consideration to y ou when 
deciding whether or not to decertify?---Not at this  time.  
No. 
 
Thank you 
 
KENNETH MARTIN J:   A paddock? 
 
CAHILL, MS:   A paddock.  Yes.  Yes?---Did each – sorry?  
 
Not relevant to a decision to decertify a paddock?- --Would 
you repeat the question, please. 
 
All right.  We will go back.  So you didn’t know wh ether in 
these paddocks 6 – I’m sorry – 7 to 13, whether wit hin each 
individual paddock there were just a few swathes or  many, 
many more swathes.  You agree with that?---I think I would 
prefer to sit down with a piece of paper and write each 
paddock number down.  This how the decision making process 
works.  And it – I don’t – we wouldn’t count swathe s.  But 
if you want me to consider that irrational scenario  then I 
would write down paddock 2, she said there was one swath. 
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Okay.  One swath?---Kathe said there was (indistinc t) 
swath.  So that was a difference in time and - - -  
 
So did you do that process or not?---No, because it ’s 
irrational. 
 
I see.  I’m sorry.  I thought you wanted to do that .  I – I 
– we were getting ready to give you a map.  But tha t’s not 
how you would go about it?---No.  
 
No.  So it is possible, then – you don’t know – tha t there 
may have only been a handful of swathes, for exampl e, in 
paddock – we will choose a number – nine.  But hund reds in 
paddock 10?---I know where your questioning is goin g, and I 
don’t think it’s reasonable.  
 
Well, if you could just answer the questions I ask you, Ms 
Goldfinch.  In that scenario - - -?---Because I’m t he one 
on the record.  
 
In that scenario, Ms Goldfinch, you would decertify  both 
paddocks.  Is that right?---All I know is that thes e 
paddocks, at that time, were decertified.  I don’t know 
about any hypothetical that you’re talking about no w.  
 
I’m not talking about a hypothetical.  I’m talking about 
what might have been?---Well, isn’t that hypothetic al? 
 
Well, it’s not this is the possibility on the evide nce, Ms 
Goldfinch.  So I would ask you to attend to my 
question?---I’m looking you straight in the face.  
 
You didn’t turn your mind to the quantity of swathe s on 
each paddock, did you?---Of course we did.  The who le 
report is talking about swathes and paddocks.  
 
The quantity on each?---I’ve already answered that 
question.  
 
The relative quantity on each, you didn’t turn your  
mind?---Already answered that.  
 
And that’s your evidence?---Well, if you read it ba ck to 
me, I might want to correct it.  
 
Now, paddock 9.  What did you know about paddock 9 before 
you decertified it?---This report that we’re referr ing to 
right now mentions that stems were found in the gul ly at 
the boundary with paddock 11.  
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Yes.  So did you form a view about whether there wa s any 
swathes on paddock 9?---There were stems in the gul ly at 
the boundary with paddock 11.  
 
Yes.  So my question is this.  Did you form any vie w as to 
whether there were any swathes on paddock 9?---I ta ke that 
to mean there was stems in paddock – sorry.  That’s  10.  
I’m mixing up photograph number 9.  
 
So could the – if the witness could just be shown e xhibit 
6.  
 
KENNETH MARTIN J:   The aerial photograph of the two 
properties? 
 
CAHILL, MS:   Yes.  
 
KENNETH MARTIN J:   All right.  Ms Cahill, how much longer 
are you going to be today? 
 
CAHILL, MS:   Well, I’m sorry.  I did expect to be finished 
by now.  Sorry.  
 
KENNETH MARTIN J:   I’m happy to sit on for a few – but it 
is a Friday afternoon at 4.25.  
 
CAHILL, MS:   Yes.  I know.   
 
KENNETH MARTIN J:   And I would like to wrap it up today if 
we could.  
 
CAHILL, MS:   I think Ms Goldfinch is from interstate, but 
I don’t – I can’t guarantee I will be finished in h alf an 
hour.  
 
NIALL, MR:   Well, your Honour, I would - - -  
 
KENNETH MARTIN J:   Mr Niall.  
 
NIALL, MR:   We had a difficulty with that, your Honour.  
At the start of the trial, pursuant to a direction to your 
Honour, your Honour requires to give a timetable.  
 
KENNETH MARTIN J:   Indeed.  
 
NIALL, MR:   My learned friend has given an estimate of 
that.  We had to rearrange because Mr Marsh was cro ss-
examined much longer, and I don’t mean that critica lly, but 
that’s the fact.  Ms Goldfinch returned to intersta te.  She 
has now been cross-examined for approximately more than two 
hours, and closer to two and a half hours, which is  an hour 
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longer than the estimate, and my learned friend, in  my 
respectful submission, should be held to her estima te.  
 
KENNETH MARTIN J:   Well, I think the estimate was 90 
minutes across two days.  
 
CAHILL, MS:   Yes.  Yes, your Honour.  
 
KENNETH MARTIN J:   And it has certainly taken longer than 
90 minutes.  And - - -  
 
CAHILL, MS:   I don’t wish to be - - -  
 
KENNETH MARTIN J:   I’m mindful of the fact that Ms 
Goldfinch has travelled twice.  
 
CAHILL, MS:   I’m not – I’m very happy to sit on, your 
Honour, but I’m just indicating that it could be lo nger 
than half an hour.  And with the greatest of respec t to my 
friend, it’s not because I have not estimated appro priately 
for the questions that I’m asking.  There’s a parti cularly 
difficulty that has emerged here which is not of my  making, 
and it would be unfair if the defendant - - -  
 
KENNETH MARTIN J:   Well, what are you proposing, then? 
 
CAHILL, MS:   Well, I’m happy to keep - - -  
 
KENNETH MARTIN J:   That it would be easier to break and 
resume on Monday? 
 
CAHILL, MS:   I’m happy to go on, and if - - -  
 
KENNETH MARTIN J:   But you say – you’re not giving me a 
time of how much you need to go on with.   
 
CAHILL, MS:   I’m sorry.   
 
KENNETH MARTIN J:   And then we have got - - -  
 
CAHILL, MS:   I’m sorry.   
 
KENNETH MARTIN J:   - - - recertification – re-examination.   
 
CAHILL, MS:   Yes.  I would be finished within the hour.  I 
would certainly expect to be but I hope your Honour  
understands that there’s – I’m doing the best I can .   
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KENNETH MARTIN J:   Yes, I’m not inferring pejoratively 
against anyone.  It’s just a question of management , 
really, at 4.25 on a Friday afternoon - - -  
 
CAHILL, MS:   I appreciate that.   
 
KENNETH MARTIN J:   - - - and how we deal with this.  Well, 
you think you might be an hour.   
 
CAHILL, MS:   I could be up to an hour, just based on – I 
had expected that I would be no more than half an h our when 
I began.   
 
KENNETH MARTIN J:   Mr Niall, you will be some time in 
re-examination I would have thought.   
 
NIALL, MR:   Not at this stage, your Honour.  Not very 
long, five minutes.   
 
KENNETH MARTIN J:   Well, how do you feel, Ms Goldfinch?  I 
don’t want to put you under undue pressure but you have 
been in the witness box since 2.15 without a break.   Are 
you all right?---Yes, I’m all right but I apologise  for my 
attitude but - - -  
 
No, no, you don’t need to do that.  I’m just trying  to 
ascertain whether we break now and bring you back o n Monday 
morning or whether you would prefer to keep going?- --I’m 
just not prepared to concede anything.  I have to b e able 
to give a full answer and when I’m cut off in the m iddle of 
an answer, I’m going to have to ask for the questio n to be 
repeated.   
 
Look - - -?---So I think it’s a joint effort that i t’s 
taking so long.   
 
I’m very reluctant to put you under more pressure t han over 
two hours sustained cross-examination in one aftern oon 
- - -  
 
CAHILL, MS:   Yes, I’m not pressing - - -  
 
KENNETH MARTIN J:   - - - and I’m not - - -  
 
CAHILL, MS:   Yes - - -  
 
KENNETH MARTIN J:   I’m not - - -  
 
CAHILL, MS:   I’m not pressing either way, your Honour.  I 
just want to - - -  
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KENNETH MARTIN J:   I think we will have to resume on 
Monday morning.   
 
CAHILL, MS:   Yes, all right. 
 
KENNETH MARTIN J:   To be fair to everybody, I think.  All 
right.  Is there a section you would like to wrap u p now, 
Ms Cahill, before we break?   
 
CAHILL, MS:   I beg your pardon.   
 
KENNETH MARTIN J:   Is there a section that you would like 
to wrap up now before we break?   
 
CAHILL, MS:   No, I can break now.   
 
KENNETH MARTIN J:   All right.  Well, it is regrettable but 
in the circumstances I think we wouldn’t be doing j ustice 
to the importance of the case and I’m a bit concern ed about 
putting this witness under too much pressure - - -  
 
CAHILL, MS:   Yes.   
 
KENNETH MARTIN J:   - - - to continue, so we will break.  
And that means, Ms Goldfinch, you remain under 
cross-examination over the weekend.  So please don’ t talk 
about the case with anybody?---Yes. 
 
Ms Goldfinch, you may leave the witness box now.  T here’s 
just a couple of points I want to raise with counse l.   
 

(THE WITNESS WITHDREW) 
 
KENNETH MARTIN J:   Number 1 is the question of the 
interstate trial bundle.  For the purposes of 
cross-examination, I understand there was a problem  with Mr 
Ayachit, was it, who was to be examined over the vi deo and 
that couldn’t be done because he didn’t have a copy  of the 
trial bundle.  Has that been redressed for Monday? 
 
NIALL, MR:   I understand yes, your Honour.   
 
KENNETH MARTIN J:   All right.  That was my first concern.  
The second concern really is a question on notice t hat 
counsel can think about over the weekend but there has been 
an unprecedented number of requests for copies of t he 
transcript of these proceedings.  The transcript, o f 
course, is a copyright of the state but there has b een an 
indication that in view of the public interest in t his case 
that it’s important that it should be publicly avai lable.   
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Now, I understand the parties have engaged a runnin g 
transcript and have paid for it.  The proposal is t hat 
those funds be refunded and that at an appropriate time the 
transcript of the whole trial be put on the court’s  website 
for public scrutiny.  There is, of course, at the m oment an 
order for witnesses out of court, so that needs to be 
accommodated but it is something to think about.  I  don’t 
expect any response now but perhaps it’s something that 
could be thought about over the weekend and at some  
convenient time on Monday we will talk about it aga in.  All 
right.  On that basis, we will adjourn until half p ast 10 
on Monday morning. 
 

AT 4.35 PM THE MATTER WAS ADJOURNED UNTIL 
MONDAY, 17 FEBRUARY 2014
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