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THE ASSOCIATE:   In the Supreme Court of Western Australia, 
civil matter 1561 of 2012, Marsh and Baxter. 
 
KENNETH MARTIN J:   Mr Niall. 
 
NIALL, MR:   If your Honour pleases.  Can I just deal with 
a couple of matters before we deal with the evidenc e of Mr 
Marsh. 
 
KENNETH MARTIN J:   Indeed. 
 
NIALL, MR:   Firstly, your Honour should have a copy of an 
agreed statement of facts – a consolidated statemen t of 
facts agreed and not agreed.  Does your Honour - - -  
 
KENNETH MARTIN J:   Just a moment.  Was that in your papers 
for the judge?  Yes.  Okay.  I do, under cover of t he 
letter of 10 October 2012, I received that. 
 
NIALL, MR:   Yes, your Honour.  I tender that, if your 
Honour pleases. 
 
KENNETH MARTIN J:   All right.  No objection, Ms Cahill? 
 
CAHILL, MS:   No. 
 
KENNETH MARTIN J:   Very well.  The - - -  
 
CAHILL, MS:   Bit late for that, I think, your Honour. 
 
KENNETH MARTIN J:   Indeed.  The consolidated statement of 
facts agreed and not agreed, dated 10 October 2012,  will be 
exhibit 1. 
 
EXHIBIT  1 Plaintiffs DATE  10/10/2012 

Consolidated statement of material 
facts agreed and not agreed 

 
NIALL, MR:   If your Honour pleases.  Secondly, your 
Honour, the parties have agreed a fact in relation to the 
damages point.  I had to hope to have an engrossed copy;  
it’s just one paragraph, but I might just read it t o your 
Honour - - -  
 
KENNETH MARTIN J:   (indistinct)  
 
NIALL, MR:   - - - and then we will engross it in due 
course and provide it.  And that is, the parties ag ree that 
by reason of the absence of certification of Eagle Rest 
farm between 29 December 2010 and 25 November 2013,  the 
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pastorship comprised of Mr and Mrs Marsh suffered a  net 
loss of income of $85,000 as follows.  And then for  each of 
the three years, it’s – 2010/2011 it’s $20,000;  20 11/2012, 
$32,500;  and 2012/2013, $32,500.  I apologise.  I haven’t 
got (indistinct) of that to hand out to your Honour . 
 
KENNETH MARTIN J:   All right.  I will make a note of that 
and I will give a putative attribution of exhibit 2  to that 
document when it arrives. 
 
NIALL, MR:   We’re indebted to your Honour.  The third 
matter, just to tidy up, can I hand to your Honour – and 
we’ve handed a copy to our learned friends – an ind ex to 
trial bundle.   
 
KENNETH MARTIN J:   Thank you. 
 
NIALL, MR:   Now, what that does, your Honour, is identify 
in the court book by a tick, each of the documents which 
the tender is by consent.  So I tender all of those  
documents, if your Honour pleases. 
 
KENNETH MARTIN J:   All right.  Well - - -  
 
NIALL, MR:   Bearing the mark that your Honour indicated 
yesterday. 
 
KENNETH MARTIN J:   Let me just have a little look.  Ms 
Cahill, this is uncontroversial so far as you’re co ncerned? 
 
CAHILL, MS:   Well, we haven’t checked it, but we assume it 
reflects what we have consented to the tender of. 
 
KENNETH MARTIN J:   All right.  Well, look, I will receive 
the index as exhibit 3.  This is the index to trial  bundle, 
which is handed to me by senior counsel for the pla intiff 
today, and displays in the far right column, by a t ick, an 
indication of the numbered documents in the respect  of nine 
volumes that are tendered in evidence by consent. 
 
EXHIBIT  3 Plaintiffs 

Index to trial bundle 
 
NIALL, MR:   If your Honour pleases.  In relation – for 
example, if your Honour goes over just to page 2 of  that 
document, under the heading Notice of Organic Statu s, you 
will see blanks in documents 20 through to 34. 
 
KENNETH MARTIN J:   Yes. 
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NIALL, MR:   Now, the position in relation to the documents 
that are the subject of blank, might fall into one of three 
categories, and your Honour will see it as we arriv e – as 
we arise at – as we arrive at those documents.  One  is the 
witness will prove the documents in the witness box .  The 
second will be that the defendant has taken an obje ction to 
the tender of the documents absolutely, but not ten der for 
a limited purpose of the fact that the documents we re made 
and published.  For example, if your Honour goes to  the 
farm notes published by the department, which your Honour 
will see on document 27, 28, 29, 30, on the second page. 
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   Your Honour will recall I took your Honour to 
those documents in opening. 
 
KENNETH MARTIN J:   You did. 
 
NIALL, MR:   The objection to those is they’re – no 
objection to their tender, but the defendant says o nly for 
a limited purpose, and we will identify those to yo ur 
Honour in due course. 
 
KENNETH MARTIN J:   At some point, but maps there should be 
a further column to the right that says “LP” or som ething 
like that, that - - -  
 
NIALL, MR:   If your Honour pleases.  Yes. 
 
KENNETH MARTIN J:   - - - signifies that indicia. 
 
NIALL, MR:   Yes.  And then the other category is an 
objection on the basis of relevance or such thing.  Some of 
them have been resolved, and we will indicate, your  Honour, 
what they are. 
 
KENNETH MARTIN J:   All right.  Well, look, I will work on 
the basis that the trial bundling aggregate will be , 
eventually, exhibit 4, and its contents will essent ially 
thrash themselves out under this regime. 
 
NIALL, MR:   Yes, your Honour. 
 
KENNETH MARTIN J:   And the various volumes will be, 
effectively, subsets of exhibit 4. 
 
NIALL, MR:   If your Honour pleases.  We will endeavour to 
keep your Honour up to date with that, but it – cer tainly 
by the close of our case, we will identify the docu ments 
that are in evidence and not in evidence. 
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KENNETH MARTIN J:   Very good. 
 
NIALL, MR:   The next point – something I haven’t discussed 
with my learned friend – but we would seek an order  that 
witnesses be out of court.  I imagine that’s not op posed. 
 
KENNETH MARTIN J:   That’s not controversial, Ms Cahill? 
 
CAHILL, MS:   No. 
 
KENNETH MARTIN J:   All right.  Well, I will just ask if my 
orderly could make that announcement.  Before she d oes, I 
will just explain what that means.  In civil cases,  
generally speaking, the parties remain in court and  can 
listen without constraint to all the evidence.  In terms of 
other witnesses, the position is that, generally sp eaking, 
those witnesses remain outside and don’t hear the e vidence 
until they come to court to give their evidence and  be 
cross-examined. 
 
 There are some exceptions in that respect concerni ng 
expert evidence, but I don’t need to elaborate on t hat.  
Having said that, if you’re not a witness and you’r e a 
member of the general public and you’re here to lis ten, 
then you have absolute right and freedom to remain,  but you 
should not, of course, communicate to any witness w hat you 
hear in the courtroom, because they should come to court 
unappraised 
 of that evidence.  All right.  Well, I ask my orde rly to 
make that announcement. 
 
USHER:   Ladies and gentlemen, witnesses in this case are  
now required to leave the court until called on to give 
evidence. 
 
KENNETH MARTIN J:   All right.  That order is made. 
 
NIALL, MR:   Thank you, your Honour.  That concludes the 
prefatory remarks that I wanted to make.  I’m not s ure if 
my learned friend has anything to raise. 
 
KENNETH MARTIN J:   I have just two housekeeping matters to 
raise.  One is, we have had a couple of complaints from the 
audience yesterday in terms of an inability to hear  parts 
of the dialogue, which is unfortunate.  Because of that, 
I’ve made arrangements to move to court 14.1 from t omorrow 
morning and onwards for the duration of the trial.  That 
courtroom, which is directly above us, has better 
acoustics, and, hopefully, that problem will be all eviated. 
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 Regrettably, it’s in occupation today, so I couldn ’t 
make the move today, but from tomorrow we will oper ate from 
court 14.1 directly above.  The second point is, I would be 
very grateful if we could try and break about 10 to  1 
today, as I’ve got a meeting at the old building I need to 
attend.  So if we could time that, I would be appre ciative. 
 
NIALL, MR:   If your Honour pleases.  That’s the 
housekeeping matters, your Honour.  The first witne ss for 
the plaintiff will be Mr Marsh.  There are some obj ections 
to his evidence. 
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   We might, if it’s convenient, your Honour, 
resolve those before Mr Marsh enters the witness bo x. 
 
KENNETH MARTIN J:   Yes.  Let’s do that. 
 
NIALL, MR:   What we had – that is, we – our side of the 
bar table had contemplate is that, as your Honour r ules, 
one of my juniors will make the annotations on the copy of 
the statement, which could then be provided to the witness, 
if that’s convenient, your Honour.  
 
KENNETH MARTIN J:   Yes.  All right.  Well, let’s see how 
it goes.  Another thing that troubles me, of course , is 
witness statements are a very efficient modern tool  in 
terms of adducing evidence-in-chief, but for people  trying 
to follow it, it makes things very difficult indeed .  What 
I would like to see is copies of the witness statem ents 
once we resolve any issues about them, made availab le 
freely to the press and to members of the public so  that 
they can actually understand what the evidence addu ced in 
the trial actually was.   
 
NIALL, MR:   If your Honour pleases, we will, for our part, 
endeavour to do that or we shall do that I should s ay.  
 
KENNETH MARTIN J:   Thank you. 
 
NIALL, MR:   The – can I just identify the affidavits and 
witness statements first, your Honour, and then - -  -  
 
KENNETH MARTIN J:   By all means. 
 
NIALL, MR:   The first is an affidavit of Mr Marsh of 12 
April 2012.   
 
KENNETH MARTIN J:   Yes, I’ve got that.   
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NIALL, MR:   And the way the parties have dealt with the 
attachments to those statement is that to the exten t that 
they will be in evidence, they will be in evidence through 
the tender bundle rather than through the affidavit .   
 
KENNETH MARTIN J:   Yes.  So I would need some sort of 
cross-referencing tool to the trial bundle by refer ence to 
the 83 paragraph - - -  
 
NIALL, MR:   We have provided at – we have prepared a table 
and I will see if I could hand that to your Honour shortly.  
That’s the first.  The second is a witness statemen t of 
Mr Stephen Marsh, dated 13 February 2013.   
 
KENNETH MARTIN J:   13 February 2013.  Yes, I have got 
that.   
 
NIALL, MR:   Yes, and the third is a supplementary witness 
statement of Stephen William Marsh of 15 January 20 14.   
 
KENNETH MARTIN J:   I have got that as well.   
 
NIALL, MR:   They’re the witness statements and affidavit 
sought to be read by the plaintiff.   
 
KENNETH MARTIN J:   I will just check that we have got the 
originals.   
 
NIALL, MR:   The annotated cross-references should be with 
your Honour.   
 
KENNETH MARTIN J:   Thank you, yes.   
 
NIALL, MR:   And a table cross-referencing that we have 
provided, which we have given to the other side, I can hand 
up to your Honour.   
 
KENNETH MARTIN J:   Thank you.   
 
NIALL, MR:   Dealing with the first affidavit, your Honour, 
it may be, if my learned friend makes the objection s and 
will indicate - - -  
 
CAHILL, MS:   Ms Vernon will deal with the issue of 
objections, your Honour.   
 
KENNETH MARTIN J:   All right.  Thank you.  Now, Ms Vernon, 
I have got your document, I think, of today.   
 
VERNON, MS:   Thank you, your Honour.  That document was 
prepared on the basis that the – it consolidated th e 
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defendant’s understanding of the objections that ha d been 
made, the response that had been given, and it also  
includes a column which sets out in brief form a su bmission 
made in relation to each of the matters that have n ot been 
conceded that continue to be pressed by the defenda nt. In 
relation to the totality of the objections, a numbe r of the 
objections have been withdrawn and I don’t propose to 
address your Honour on those.  They are noted in th e 
document you have.   
 

The plaintiffs have made a number of concessions an d I 
might, if your Honour will bear with me, just summa rise 
what all those concessions are now and my friends c an 
correct me if I have misunderstood anything.  In re lation 
to the affidavit of 12 April 2013, concessions have  been 
made in relation to paragraph 61, the first line of  
paragraph 68, paragraphs 75 to 78 inclusive, paragr aphs 95, 
96, and 98, paragraph 100 as to the fifth and ninth  
sentences – sorry, fifth to ninth sentences.  I wil l just 
check that, your Honour, before I – paragraph 105, 107, 
108, 109 as to the first and second sentences, and 110.  In 
relation to the statement – that’s all for the affi davit, 
your Honour.  In relation to the statement of 13 Fe bruary 
2013 - - -  

 
NIALL, MR:   Your Honour, I’m sorry to interrupt my learned 
friend - - -  
 
KENNETH MARTIN J:   Yes, Mr Niall. 
 
NIALL, MR:   But it may be more convenient if I just 
identify the paragraphs we don’t read.   
 
KENNETH MARTIN J:   Yes.   
 
VERNON, MS:   Okay. 
 
NIALL, MR:   And then my learned friend can deal with the 
remaining objections.   
 
VERNON, MS:   All right. 
 
NIALL, MR:   If your Honour starts with the affidavit of 
12 April.   
 
KENNETH MARTIN J:   I have got that.   
 
NIALL, MR:   If your Honour goes to paragraph 15.   
 
KENNETH MARTIN J:   Yes.   
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NIALL, MR:   We don’t read the first three words.   
 
KENNETH MARTIN J:   All right.  So the words “I believe 
that” are struck from paragraph 15.   
 
NIALL, MR:   Yes.  Yes, your Honour.  And at paragraph 17 
we don’t read the words “I believe that.” 
 
KENNETH MARTIN J:   All right.   
 
NIALL, MR:   Paragraph 61 - - -  
 
KENNETH MARTIN J:   Yes.   
 
NIALL, MR:   The words in the first line “I believe a” 
- - -  
 
KENNETH MARTIN J:   Yes.   
 
NIALL, MR:   - - - be struck.  And the words “were blown by 
the wind from Seven Oaks,” we don’t read, and we ma ke it 
clear that that paragraph simply records the observ ations 
of Mr Marsh.   
 
KENNETH MARTIN J:   So that paragraph would read: 
 

On about 30 November 2010 a significant number of s wath 
canola plants - - -  
 

NIALL, MR:   “Were observed” – sorry: 
 

I observed a significant number of swath canola pla nts 
on paddock 7, 8, 9, 10, 11, 12, and 13 in my proper ty. 
 

So the witness will clarify that in the witness box  if 
your Honour pleases.   
 
KENNETH MARTIN J:   Are you going to lead that from – in 
viva voce?  Is that the plan?   
 
NIALL, MR:   Yes.   
 
KENNETH MARTIN J:   All right.   
 
NIALL, MR:   Just to clarify the basis for that.  Paragraph 
68, we don’t read the first line, the words “I beli eve” to 
“because.”   
 
KENNETH MARTIN J:   All right.   
 
NIALL, MR:   Paragraph 75 to 77 we don’t read.   
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KENNETH MARTIN J:   All right.   
 
NIALL, MR:   And paragraph 95 and 96 we don’t read.   
 
KENNETH MARTIN J:   All right, 95 and 96 are out.   
 
NIALL, MR:   98 we don’t read.   
 
KENNETH MARTIN J:   98 is out.   
 
NIALL, MR:   And then 100 on the fifth line down, beginning 
with the words “the price that I would have obtaine d” 
through to the end of that paragraph is not read.   
 
KENNETH MARTIN J:   All right, that’s excised.   
 
NIALL, MR:   105 is not read.   
 
KENNETH MARTIN J:   105 is out.   
 
NIALL, MR:   107 is not read, your Honour.   
 
KENNETH MARTIN J:   107 is out.   
 
NIALL, MR:   109 through to 112.  
 
KENNETH MARTIN J:   109 to 112 are out. 
 
NIALL, MR:   And 114 to 116 is not read. 
 
KENNETH MARTIN J:   114 to 116 are out.   
 
NIALL, MR:   114 to 116.  Down to the – sorry, 116, 
your Honour, down to the word “contamination” in th e fourth 
line.  I beg your Honour’s pardon.   
 
KENNETH MARTIN J:   All right.  It’s only part of 116 
that’s excised.  So commencing from the third line:  
 

Annexed to my affidavit and marked with the letters  
SM47 – 

 
That remains to the end of that paragraph.   
 
NIALL, MR:   And then 118 through to 121 are not read, 
your Honour.   
 
KENNETH MARTIN J:   118 to 121 are out.  All right. 
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NIALL, MR:   Perhaps we might resolve the balance of that, 
and then I will come to the next statement.  Would that be 
a convenient way, your Honour?  
 
KENNETH MARTIN J:   Yes.  Ms Vernon, is that convenient to 
deal with what remains contentious in the affidavit  in 
light of those excisions? 
 
VERNON, MS:   There will be some repetition in relation to 
my submissions, but I’m happy to deal with it - - -   
 
KENNETH MARTIN J:   Well, once it’s resolved - - -  
 
VERNON, MS:   Yes.  
 
KENNETH MARTIN J:   - - - then presumably there will be a 
flow-over ruling. 
 
VERNON, MS:   It will fall away.  Yes.  There are a number 
of the objections that fall into – I will start aga in, your 
Honour.  In relation to this affidavit, the largest  
category of objection is on one point, which is tha t the 
paragraph relates solely to the issue of quantum of  loss, 
which is no longer in issue as between the parties.   Some 
paragraphs are objected to on other grounds and wil l need 
to be dealt with if your Honour does not accept the  
objection on the grounds of relevance.  But in rela tion to 
the affidavit, the paragraphs that are objected to on the 
grounds of their being relevant only to the quantif ication 
of the loss, are paragraphs 82, which is on page 22  of the 
affidavit, 88 to 94 - - -  
 
KENNETH MARTIN J:   82, 88 to 94. 
 
VERNON, MS:   - - - and 97 - - -  
 
KENNETH MARTIN J:   Yes. 
 
VERNON, MS:   - - - and 99 to 103.   
 
KENNETH MARTIN J:   All right.  Let me just have a look at 
those.  Have a seat while I do that.  Yes.  All rig ht.  
Ms Vernon, what would you like to say in augmentati on to 
your concerns about those paragraphs?  
 
VERNON, MS:   Well, simply, your Honour, that the evidence 
in those paragraphs relates to the issues concernin g the 
premium price that Mr Marsh claims he can obtain fo r 
organic produce, that how he has operated – well, 
essentially, that they all go purely to the issue o f the 
calculation of the loss over the period of the thre e years 
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of decertification, and to no other issue, and that  that 
matter is no longer a matter in issue between the p arties 
by reason of the agreement.   
 
KENNETH MARTIN J:   All right.  Mr Niall, what do you say?  
 
NIALL, MR:   A couple of points, your Honour.  Firstly, 
some of those paragraphs, but not all, were subject  of 
objection prior, but some have been added to on thi s basis 
of loss.  Now, the plaintiff brings his case for tw o – 
essentially, two aspects of relief:  one is damages , and 
one is an injunction.  One of the aspect of damages  will be 
that you would have to show the loss, and it was re levantly 
for the period of decertification, which was 10, 11 , 12 and 
13.  That exercise required proof of the type of lo ss, but 
also the quantum, and that quantum has been agreed.    
 

But one of the aspects of the case, and a significa nt 
aspect of the case, is that the plaintiff seeks an 
injunction to abate future – or the ongoing nuisanc e, and 
to that question, it’s entirely relevant as to the type and 
nature of the loss that was occasioned during the p eriod of 
decertification.  So that it’s not just the quantif ication, 
the dollar figure, but it’s also relevant to the qu estion 
of the nature and extent and significance of the lo ss, for 
when your Honour looks, prospectively, as to whethe r the 
court might be persuaded, in the event that a wrong  is 
established, to grant injunctive relief.  So, in ou r 
submission, it’s plainly relevant to the second of those 
things.  If your Honour pleases.  

 
KENNETH MARTIN J:   Thank you.  Ms Vernon. 
 
VERNON, MS:   That, your Honour, is a ground which my 
friends not previously raised for supporting the in clusion 
of the paragraphs.  It’s our submission that the ag reement 
that my friend read to you this morning set out tha t there 
was a loss, by reason of the decertification, and t he 
nature of the loss is also agreed.  In those circum stances, 
there can be no probity of reason for having a grea t deal 
of evidence about whether the sort of sheep Mr Mars h grew 
on the – raised on the property, what he had planne d for, 
linseed, the raising of organic linseed, what plans  he had 
for the rotation of his crops, in the period from 2 013 to 
2018 – which is the period, which evidence, and I’m  in fact 
referring to some of the evidence that’s in the oth er 
statements, but on the same ground – where the 
decertification has no longer – is no longer a resu lt. 
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 Those issues can’t be relevant to the question of 
whether there should be an – sorry, an injunction, a 
permanent injunction granted.   
 
KENNETH MARTIN J:   All right. 
 
VERNON, MS:   Thank you, your Honour. 
 
KENNETH MARTIN J:   Thank you.  I think I will need to rule 
paragraph by paragraph in respect of the objections  that 
are raised, and I will also do so by reference to t he 
helpful document that has been provided this mornin g in 
regard to the objections that had been taken.  Firs t of 
all, paragraph 82 is objected to, in which Mr Marsh  
proposes to give this evidence: 
 

In operating my farm at Eagle Rest, I have aimed to  
obtain good yields of certified organic produce, wh ich 
will attract premium prices (meaning better income than 
if sold as conventional produce from the available 
land).  Use of my land for certified organic produc tion 
(both before and after the contamination) means I m ust 
accommodate three important requirements.   
 
Those three important requirements are then identif ied 

in paragraphs 83, 84, and 85, which they’re not obj ected 
to.  It seems to me that the generality of the obse rvation 
in paragraph 82 concerning the objective of certifi ed 
organic produce is relevant and relevantly benign i n the 
scheme of things.  So I would allow paragraph 82 to  stand.  

 
 The next series of paragraphs in contention are 

paragraphs 88 to 94.  I think they will need to be 
evaluated one by one.  Taking 88 first, in this poi nt 
Mr Marsh is speaking of the inconvenience and diffi culties 
which he contends he has faced in the light of the alleged 
contamination of his property, Eagle Rest, by the G M 
material, which was the subject of a first incursio n around 
November 2010 and led to the, on his case, issues w ith 
NASAA and subsequent decertification.  In paragraph  88 he 
speaks of how that has affected the farming operati on and 
says: 

 
Operating an organic system within the much reduced  
area of land, comprising paragraphs 1 to 6, is 
increasingly difficult.  Contamination occurred at a 
time at which I developed a strong stable market fo r my 
organic oats, was developing and expanding the mark et 
for organic lamb, and had obtained a new opportunit y to 
supply grain and labour to a commercial bakery.  Ea ch 
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 of these opportunities has been severely compromis ed 
by the contamination. 
 

 Now, it’s true that the parties have agreed the 
quantum of the plaintiff’s damages in the event tha t the 
plaintiff succeeds in making out his common law cau ses of 
action of negligence or private nuisance.  However,  very 
significant aspects of those causes of action remai n in 
contention, including the claim for relief, which I  
understand is grounded primarily in the private nui sance 
cause of action, which seeks a permanent injunction  against 
Mr Baxter to restrain either the growing or the har vesting 
by swathing of a GM canola crop on Seven Oaks, to t he 
extent that that happens within a kilometre of Mr M arsh’s 
boundary. 
 
 Paragraph 88, as I read it, bears upon arguments i n 
terms of the appropriateness of a future injunction  
restraining what is argued to be a private nuisance , and 
hence, although not directly relevant to putting a dollar 
number to damages, bears upon the sort of inconveni ences 
and disruptions which Mr Marsh has faced on his cas e and 
which one might anticipate to occur again in the fu ture if 
similar events come to pass.  Viewed from that pers pective, 
it seems to me that it has a relevance above and be yond a 
pure dollar number, which is now agreed, and accord ingly I 
would allow paragraph 88 to stand.   
 
 Similar considerations apply in respect of what 
Mr Marsh says at paragraph 89 concerning his sale o f 
organic oats to Morton Seed & Grain Merchants since  2004 
and his state of knowledge concerning his ability t o find a 
buyer for his certified organic oats.  All of this,  of 
course, is within the province of the defendant to 
challenge and cross-examine upon should it choose t o do so.   
 
 Paragraph 90, in terms of sales of oats to Morton’ s, 
deals with environmental conditions and seasons as regards 
crop yield.  So that seems to me to be within the p rovince 
of a farmer’s expertise, to talk about and also to explain 
their personal experience in terms of seasonal yiel ds and 
the like and drought conditions.  So 90 stands.   
 
 I now deal with 91.  Again, it seems to me in the 
context of dealing with the subject matter of oats and seed 
and how Mr Marsh farms and disposes of his surplus oat crop 
or keeps some seed for future planting that it’s re levant 
to know how he does that, and so paragraph 91 can s tand.  
Paragraph 92 is more specific in relation to compar ison 
between conventional and organic prices.  Paragraph  92 
doesn’t seem to me to have any function other than go to 
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the quantification of the plaintiff’s loss of damag e, which 
is now agreed.  So in respect of paragraph 92, I wo uld 
uphold the objection.   
 
 Paragraph 93 is expressed in very general terms, b y 
reference to the character of the loss, by reason o f the 
asserted contamination of Mr Marsh’s land and the i mpact of 
that as regards his production of certified organic  oats, 
in terms of the land area being substantially reduc ed.  He 
expresses a causative consequence in terms of oppor tunity 
in a general way.  I think that’s relevant to the c haracter 
of his damage as well, above and beyond its pure 
quantification.  So I would allow paragraph 93.   
 
 94.  I would uphold the objection in respect of th e 
first sentence of paragraph 94, given its generalit y and  
lack of foundation in terms of substantive fact to 
characterise that observation.  However, the second  
sentence of paragraph 94 speaks as to Mr Marsh’s pe rsonal 
experience in terms of organic Spelten rye, and I w ould 
allow that to stand.  So the second sentence of par agraph 
94 stands;  the first sentence is removed.  Now, th e next 
objection is to paragraph 97? 
 
CAHILL, MS:   99, you Honour. 
 
KENNETH MARTIN J:   97 is okay? 
 
CAHILL, MS:   Sorry, your Honour, you’re right. 
 
KENNETH MARTIN J:   97 is all right? 
 
CAHILL, MS:   You’re right, I’m wrong. 
 
KENNETH MARTIN J:   Paragraph 97 I would allow on the basis 
that it seems to me to go beyond the question of do llars to 
the character of the loss, particularly assessed in  the 
context of an argument for a permanent injunction i n terms 
of restraining the defendant.  It has a potential 
relevance, it seems to me, to arguments in terms of  the 
consequences in the future relevant to that argumen t.  So I 
would allow 97 to stand.  Next is paragraph 99.  Pa ragraph 
99 I would allow to stand.   
 
 The only potentially problematic sentence I see th ere 
is the sentence, “I have found that organic meat at tracts 
better premiums than organic wool, because there is  a 
greater demand for organic food.”  That’s an assert ion 
that’s not supported by any facts in that paragraph  to 
provide a foundation for it.  But in the context of  Mr 
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Marsh overall in that paragraph, explaining his mov e 
towards sheep for meat rather than for wool, it’s 
tolerable.  So, in overall context, paragraph 99 ca n stand.  
Now, paragraph 100 has had some surgery to it, so i t’s 
really only the first two lines I’m concerned with – three 
lines.   
 
CAHILL, MS:   I think, your Honour, it’s actually up to the 
words, “dressed weight” - - -  
 
KENNETH MARTIN J:   Correct. 
 
CAHILL, MS:   - - - (indistinct)  
 
KENNETH MARTIN J:   Yes.  Yes.  I will allow the first 
three sentences of paragraph 100, the balance of th e 
paragraph being conceded.  It seems to me that it h as a 
potential application in the context of the argumen t for 
injunctive relief in the future, predicated upon wh at 
happened in the past as regards lambs and ewes, and  Mr 
Marsh, as a farmer, is obviously qualified to talk about 
what his yield was of lambs from ewes in 2011. 
 
 Any contention on the balance of it can be address ed 
by cross-examination.  Paragraph 101.  I think para graph 
101 falls within the parameters of Mr Marsh’s exper ience as 
a farmer to discuss.  Again, it seems to me to pote ntially 
bear upon the claim for injunctive relief, predicat ed upon 
private nuisance.  In paragraph 102, I would allow the 
first and last sentences to stand.  The second sent ence: 
 

In my experience, the demand for organic lamb is hi gh – 
 

is an assertion or conclusion without any fact give n in 
that paragraph to support it in its generalised sta tement.  
On that basis, it can’t stand, but the balance – th e first 
and third sentences, in terms of what was happening  vis-à-
vis markets and the development phase of infrastruc ture, 
can stand.  Paragraph 103 predicated upon the conte ntion of 
continuing interference potentially as a threat in the 
future relevant to a claim for a permanent injuncti on.  
Paragraph 103 seems to me to have some relevance to  that 
and can stand. 
 
CAHILL, MS:   Your Honour, perhaps I could ask some 
guidance on how you would like to deal with the obj ections 
from now on.  There are, given that your Honour has  been 
dealing with the objections in the affidavit concer ning 
this issue of relevance to a matter in issue - - -  
 
KENNETH MARTIN J:   Do you want to go to similarly - - -  
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CAHILL, MS:   Would you – yes.  
 
KENNETH MARTIN J:   - - - conceptual matters in the other 
statements? 
 
CAHILL, MS:   Would it be - - -  
 
KENNETH MARTIN J:   Happy to do that. 
 
CAHILL, MS:   That may be the more convenient want to deal 
with it, although I’m entirely in your hands in tha t 
respect.  There are a number of objections on this ground 
in relation to the statement of 13 February 2013.  And I 
might – I will just state what they are – what the 
paragraph numbers are. 
 
KENNETH MARTIN J:   They’re in your memo though, aren’t 
they? 
 
CAHILL, MS:   Yes, they are.  They’re paragraphs 21, 22, 43 
to 46, 48 to 55, 57, 58, 61, 65, 74 to 79, 83 to 88 , 90 to 
92, 100 to 160, and 166 to 167.   
 
KENNETH MARTIN J:   All right.  So, Mr Niall, shall we work 
as we did before?  Namely, you can tell me what’s a ccepted 
and what isn’t, and - - -  
 
NIALL, MR:   Yes, your Honour.  If your Honour has the 
witness statement in front of you, if your Honour g oes to 
paragraph 37.   
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   Second line, beginning the word “because” to 
the end of that sentence, ending with the words “pr ices for 
it”, we don’t read. 
 
KENNETH MARTIN J:   Yes.  That’s conceded? 
 
NIALL, MR:   Yes, your Honour.  Paragraph 56 we don’t read.   
 
KENNETH MARTIN J:   All right.  56 is out. 
 
NIALL, MR:   Paragraph 59 we don’t read.  And paragraphs 66 
to 73, and - - -  
 
KENNETH MARTIN J:   66 to 73 are out? 
 
NIALL, MR:   Yes, your Honour.  
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KENNETH MARTIN J:   All right. 
 
NIALL, MR:   And 80 to 82. 
 
KENNETH MARTIN J:   All right.  80 to 82 are out.  
 
NIALL, MR:   The next one is 128. 
 
KENNETH MARTIN J:   In its entirety?  
 
NIALL, MR:   Yes, your Honour. 
 
KENNETH MARTIN J:   All right.  128 is out.  
 
NIALL, MR:   133 is out.   
 
KENNETH MARTIN J:   133 is out.  
 
NIALL, MR:   And 148 to 149 is out. 
 
KENNETH MARTIN J:   148 and 149 are out.  
 
NIALL, MR:   Yes.  And 161 to 165.  May have missed one. 
 
KENNETH MARTIN J:   161 to 165 are out.  
 
NIALL, MR:   Pardon me one moment, your Honour.  I’m just 
checking.  My learned friend – we don’t read 154. 
 
KENNETH MARTIN J:   154 is out.   
 
NIALL, MR:   And – I’ve given your Honour 160 to 165, I 
think. 
 
KENNETH MARTIN J:   161 to 165 you gave me.  
 
NIALL, MR:   160, I beg your Honour’s pardon – 160 to 165.   
 
KENNETH MARTIN J:   All right.  So we will add 160 to that 
excision.   
 
NIALL, MR:   And we may have missed one more, your Honour.  
89.  89, your Honour.  
 
KENNETH MARTIN J:   89 is out.  
 
NIALL, MR:   The first - - -  
 
VERNON, MS:   I think, your Honour - - -  
 
KENNETH MARTIN J:   Sorry, Ms Vernon.  
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VERNON, MS:   - - - on the basis of your earlier rulings we 
could - - -  
 
NIALL, MR:   Just before my learned friend - - -  
 
KENNETH MARTIN J:   Right. 
 
NIALL, MR:   I just wanted to make a submission, your 
Honour.  The first notice we had as to most of thos e 
paragraphs was at about 9.30 this morning, your Hon our.  In 
terms of the loss, certainly, for example, no objec tion has 
been taken to 21, 22, 57, 74 to 78, 83 to 88 and 10 0 to 
160, apart from a couple of ones which we’ve – but most of 
them, your Honour.  I just need to – if I may, your  Honour 
– just have some time to read those - - -  
 
KENNETH MARTIN J:   Yes, of course, Mr Niall. 
 
NIALL, MR:   - - - additional paragraphs before responding.  
It may be that some of them go further than simply the 
injunction point, but go to the competing reasonabl eness of 
the two operations, in effect, which will be one of  the 
considerations that your Honour might need to consi der.  So 
if I could have just a few minutes to read those, y our 
Honour.  But I’m in a position to resolve - - -  
 
KENNETH MARTIN J:   All right.  Would you like me to 
adjourn for, say, 10 minutes, so that that could ta ke 
place?  
 
NIALL, MR:   I would be indebted to your Honour. 
 
KENNETH MARTIN J:   Yes.  All right.  Well, court will 
adjourn for 10 minutes to allow that process to unf old. 
 

(Short adjournment) 
 
KENNETH MARTIN J:   Please be seated.  Thank you, Mr Niall.   
 
NIALL, MR:   Thank you for the time, your Honour, I’m 
indebted.  Your Honour, my learned friends have mad e a 
submission on those paragraphs, which my learned fr iend, 
Ms Vernon, indicated to your Honour on the basis of  
vocational loss.  Can I – I have already put a subm ission 
about loss in terms of the injunction.  These parag raphs go 
to an additional point and can I describe what that  point 
is at the moment and then take your Honour to the p aragraph 
to explain why it’s so.  One of the issues in the c ase is 
whether there is an unreasonable interference.   
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KENNETH MARTIN J:   Yes.   
 
NIALL, MR:   And another issue in the negligence case is 
whether there was a breach of a duty and the circum stances 
in which that duty arose, including, we say, knowle dge, 
going to foreseeability.  One of the issues in our 
submission that will be in issue is the reasonablen ess of 
Baxter’s conduct, pursuing a commercial interest by  sowing 
and harvesting GM canola.  One of the interferences  that we 
identify is our enjoyment and use of the land as ce rtified 
organic, in circumstances where we were a pre-exist ing and 
substantial farming operation. 
 
 So the relevance of what we do with the land, how we 
have cultivated and used the land over the proceedi ng years 
is plainly relevant, in our respectful submission, to the 
reasonableness and the competing reasonableness.  S o when 
your Honour goes now with that general background b y way of 
submission, if your Honour goes to the statement of  
13 February, and your Honour will see that paragrap h 2 
commences with the heading, Canola on Eagle Rest, a nd 
there’s some paragraphs which describe the observat ions of 
canola and some other related matters.   
 

Paragraph 13 is headed Loss and paragraph 16 descri bes 
the organisation of the statement as part a backgro und 
overview a farming business.  Paragraphs 17 right t hrough 
to 85 give evidence about the way the farm has been  used as 
a certified organic farm.  Going specifically to th e 
paragraphs objected to, 21 deals with a particular aspect 
of the purchase of flour mills, which goes to the m anner in 
which the farmer will exploit his organic grain.   

 
Paragraph 22 describes directly how he has used the  

land, including by reference to crop rotation, seed  
propagation, and certified stock.  Now, that’s dire ctly 
relevant to how the farmer has used it and the exte nt of 
interference and it’s also directly relevant to the  extent 
of future interference that may be the subject of a n order 
by way of injunction.  So he describes there, relev antly in 
our submission, that crop rotation is one of the im portant 
aspects of his cultivation, as is seed propagation.   So in 
our submission 21 and 22 are plainly relevant to de scribing 
his farming practice and also plainly relevant to t he 
extent to which there might be interference.   

 
If your Honour goes on to 43 to 46, which is the ne xt 

paragraphs, Mr Baxter – Mr Marsh, I beg your Honour ’s 
pardon, having set out his farming history both in his 
affidavit and in this statement, describes his obse rvations 
as a farmer of yield that he has achieved, and expe cted 
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yield in the future.  In our submission, a farmer i s 
capable of giving evidence as to those matters, and  his 
experience, which he deposes to, provides the basis  for it, 
and again, the manner in which it’s exploited – or has been 
exploited in the past (indistinct) relevant to the 
injunction.  That’s 43 to 46. 

 
 48 through to 55 deal with oat sales and describes  how 
he sold oats to the Mortons in the past.  And in 50 , he 
describes that it took some years to develop the ma rket and 
how he attracted Morton’s interest.  Mr Morton and Mrs 
Morton will be giving evidence before your Honour.  And 
then in 51 to 54 he gives some evidence of the sale s of 
organic oats.  So that will be evidence going to th e size 
and nature of his undertaking, the manner in which he has 
exploited the farm, the extent to which the Baxter conduct 
has interfered with his use, and the competing 
reasonableness of the uses of the two farms;  in ou r 
submission, plainly relevant on that basis, and wil l also 
give your Honour a factual basis for the type and n ature of 
the injury for which we seek an injunction. 
 
 57 explains what he has done in relation to how he  
proposes to exploit organic rye through the prepara tion of 
flour mills;  in our submission, relevant on the sa me 
basis.  And 58, a similar assessment to those in 43  to 46, 
but concerning rye.  The next paragraph, your Honou r, is 
61, and he gives some evidence there by way of obse rvation 
that – this is, of course, dealing with livestock –  in his 
experience, the organic argument offers a premium p rice in 
relation to livestock, in particular, sheep, and ex plains 
that justified or basis is explained in 75 through to 77, 
but he indicates in 61 itself: 
 

…experience in selling lambs into a conventional 
market. 
 

He explains in 62 that sheep have been part of the business 
since he first commenced farming, and that it has b een 
moved mainly from wool to meat.  65, a similar basi s, your 
Honour, that he explains why he farms meat rather t han 
wool, and he explains his particular breed of sheep  that he 
prefers.  74 to 79 gives evidence about the manner in which 
he, and the reason for which he has, in the past, o perated 
his lamb farming, and that would be factual basis a bout 
what he intends to do in the future, as through to 83 to 
88. 
 
 Now, in terms of 89 and 90, your Honour, we’ve mad e a 
mistake for which we apologise.  We advised the def endant 
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that we do not read 89, but we would read 90.  We’v e got 
those the wrong way around, your Honour, because 89  sets 
our what Mr Marsh indicates he intends to do if he’ s re-
certified.  And your Honour knows that that’s the f actual 
scenario established by the evidence.  So it’s rele vant 
because table 3 will indicate, as at 2014, at least  at the 
state of this statement, what he intended to do, wh ich is 
what’s to be interfered with, whereas table 4, whic h we 
don’t rely on, works on an assumption which has bee n 
falsified by circumstances. 
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   So we apologise to that, your Honour - - -  
 
KENNETH MARTIN J:   I understand. 
 
NIALL, MR:   - - - but we seek to read 89 and table 3, but 
not 90 and table 4. 100 to 160, your Honour, explai ns – the 
objection here, your Honour, is that it goes to los s.  But, 
your Honour, what it goes to is, it explains how he  has 
used his land over the period to date.  So he descr ibes in 
93 through to 99, which no objection is taken to, t he 
factors – some factors affecting land use.  And the n at 
100, he commences explaining what he did as a fact in 
relation to the events that transpired. 
 
KENNETH MARTIN J:   100 seems to have been overtaken.  
 
NIALL, MR:   That’s so, your Honour.  But what 101 starts 
with is – explain how he has operated his land sinc e 2010. 
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   And, indeed, going back a little earlier.  So 
if your Honour goes over to 111, there’s a summary of the 
events in 2007, describing how he exploited the lan d.  In 
2008 – sorry, in – he gives a summary of events in 114 to 
118.  And the only objection, of course, is that it  goes to 
loss.  But it describes how he operated the farm du ring 
that period, as does 119 through to 121, in relatio n to the 
2009 year.  In 122, he explains what in fact he did  in 
2010, how he operated the farm.  He describes in 12 2, for 
example, that it was a drought year.  He explains t he 
program that he adopted, for example, in 126, your Honour, 
he says: 
 

Our wheat and rye program was complicated and impac ted 
in 2010 when Baxter informed us he intended to grow  GM 
canola. 
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Now, that fact, or the fact on which my learned fri end 
opened – my learned friend opened the case on the b asis 
that Baxter told Marsh in May – I think it was May – 2010, 
that he told him that he was going to plant GM cano la, and 
there was a response.  So - - -  

 
KENNETH MARTIN J:   Planting in paddocks 1 to 6? 
 
NIALL, MR:   That’s so, your Honour. 
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   And so it can’t be right that that evidence is 
somehow irrelevant by going to the question only of  loss.  
He explains what he did, and why he moved his plant ing, in 
127.  We don’t press 128.  But, 129 through 132, he  
explains again what happened in fact in 2010, which  is the 
very interference on which he sues.  In 2011, 134 t hrough 
to 144, he describes what he did in 2011, for examp le, in 
paddock 5 – this is paragraph 136, your Honour – he  says – 
he deposes to the fact that he grew organic oats, w heat and 
barley in paddock 5.   
 
 Now, he explained why he grows oats.  He explains why 
he grew them, in that paragraph, and he’s giving ev idence 
that – as to interference with the land in that yea r.  I 
won’t take your Honour to all, 138 through to 144, but 
they’re of a similar direct evidence as to what hap pened, 
and are plainly relevant beyond the question of los s, for 
example, in 139, he gives evidence, in the second s entence, 
that he topped the pasture in paddocks 9 and 10 to deal 
with the contamination.   
 

That’s the direct – what he directly did, and, in o ur 
submission, it will be relevant at the conclusion o f the 
case, that one of the things we will be addressing your 
Honour on is that in order to deal with seed that’s  
contaminated pasture the method of dealing with it is to 
encourage germination, because it’s not until they 
germinate that you’re able to manage them.  So, aga in, in 
our submission, all of that evidence is plainly rel evant, 
as is 145 through to 160.  Now, consistent with wha t I’ve 
informed your Honour in 154, I indicated to your Ho nour I 
didn’t propose to read.  That was a mistake.  I do intend 
to read 154, with your Honour’s leave, but not 155.   I 
apologise to that, your Honour. 

 
KENNETH MARTIN J:   All right. 
 
NIALL, MR:   The question of reasonableness in competing 
farming activities is not easily determined.  The r elevance 
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to the question of reasonableness in this scenario,  where 
the manner in which both farmers have operated thei r 
farming, will plainly be relevant, and, in our subm ission, 
your Honour ought not draw a line down in general e vidence 
about the farming practices, given the breadth of t hose 
issues, both for the plaintiff’s case and, in our 
submission, for the defendant’s case.  So in our su bmission 
none of the objections which were based on loss are  sound 
and your Honour ought admit all of the evidence.   
 
KENNETH MARTIN J:   Yes.    
 
NIALL, MR:   If your Honour pleases.   
 
KENNETH MARTIN J:   All right.  Thanks, Mr Niall.  Ms 
Cahill.   
 
CAHILL, MS:   Your Honour, can I just rise before Ms Vernon 
deals with the reply to those submissions in order to 
submit to your Honour on an important point that my  friend 
– that arises out of my friend’s submissions that c oncerns 
the matters that are in issue in this case.  My fri end 
contends that it is an issue in the case to conside r and 
assess the competing reasonableness of the farming 
activities of the plaintiffs on the one hand and th e 
defendants on the other.  We say that that can’t be  right 
for at least a couple of reasons. 
 
 One is, first, there is no legal support.  There i s no 
support in law for that submission.  Both in respec t of the 
cause of action grounded in negligence and the one in 
nuisance, there is discussion in the authorities th at 
support the contention that a factor of social util ity or 
benefit in the defendant’s activities is a relevant  
consideration in order to determine whether or not there’s 
a breach of a duty.  That’s section 5B under the CL A.   
 

In terms of nuisance, the value judgment, which is 
based on a weighting of a number of different facto rs, 
social benefit in the defendant’s activities is one  of 
those but there is no support in the authorities in  respect 
of either cause of action for making an assessment of is 
one activity more reasonable than the other.  If th ey are 
both reasonable, that would seem to be nothing more  to 
consider beyond that which the authorities call for .  
Secondly, it is not pleaded.  Those are my submissi ons.   

 
KENNETH MARTIN J:   Did you want to respond on that, 
Mr Niall? 
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NIALL, MR:   Well, I do, your Honour.   
 
KENNETH MARTIN J:   I thought you might.   
 
NIALL, MR:   Firstly, part of the – an essential aspect of 
the gist of the action of nuisance is an unreasonab le 
interference with the use and enjoyment of land.  I t seems 
to be a consequence of my learned friend’s submissi on that 
we are not entitled to adduce evidence as to how we  are 
using and enjoying the land and the nature of the 
interference to that use and enjoyment.  Now, it ne ed only 
state the proposition in that way to demonstrate th at it 
can’t be right. 
 
 Now, we go further;  plainly it’s relevant, in our  
respectful submission, to say what the farmer did b ecause 
that’s his use and that’s his enjoyment which is be ing 
interfered with.  And in a commercial setting, he i s 
entitled to say that I was using it and enjoying it  in 
accordance with established farming practice in an organic 
setting.   
 

Now, in terms of the comparative position, we say t hat 
that is also relevant because, on the one hand, you r Honour 
has to determine whether the interests of the Baxte r camp 
and what he did constituted unreasonable interferen ce.  
Now, we are entitled to look at the entire setting on the 
boundary, both sides of the boundary.  They put, th at is 
the defendants put in issue, at a number of levels,  the 
reasonableness of the conduct of Baxter.  And in ou r 
submission we’re entitled to compare and contrast a nd to 
challenge by reference to the conduct and behaviour  of Mr – 
Mr Marsh.  So, in our submission, it’s plainly rele vant.  
And, in our submission, it’s relevant on the pleadi ngs.   
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   But even if it didn’t go to that comparative 
exercise, if ultimately your Honour was persuaded t hat that 
comparative exercise is not to be undertaken, the f irst 
element, the reasonableness of the use of (indistin ct) land 
would plainly be relevant, and it would be supporte d on 
that basis alone.  If your Honour pleases.  
 
KENNETH MARTIN J:   Thank you.  All right.  Well, I don’t 
think I need to make a ruling on that (indistinct) there is 
an issue at the end of the day in terms of private 
nuisance.  The orthodox formulation of that tortiou s cause 
of action is predicated on an unreasonable use by a  
defendant of the defendant’s land.  Having said tha t, the 
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evaluation, in terms of the cause of action, is mad e on a 
neighbourhood basis by reference to whether it’s in  a 
domestic, rural, industrial context. 
 

So it’s necessary to evaluate the position of the 
plaintiff in terms of where they stand.  Whether it ’s 
appropriate to characterise that as an issue of com parative 
reasonableness of conduct on each side is a matter,  I 
think, more of semantics than law.  But I don’t thi nk I 
need to say more than that at this time.  All right .  Ms 
Vernon. 

 
VERNON, MS:   All right.  Your Honour, if I could just say 
at the outset, I accept what my learned friend said  in 
relation to paragraphs 126 and a hundred and twenty  – 
sorry, 139, and we don’t press the objections in re lation 
to those paragraphs. 
 
KENNETH MARTIN J:   Sorry.  Let me just get that:  126 to 
- - -  
 
VERNON, MS:   12 – 126 and 139.  126 concerns the 
conversation between Mr Baxter and Mr Marsh.  We co ncede 
that that is a relevant matter.  And 139 is what wa s done 
in relation to the topping of the pastures.  So it just 
- - -  
 
KENNETH MARTIN J:   I see.  Yes. 
 
VERNON, MS:   At the outset, I want to say we don’t press 
those.   
 
KENNETH MARTIN J:   All right. 
 
VERNON, MS:   In relation to a number of - - -  
 
KENNETH MARTIN J:   Well, why don’t we just rip through 
them? 
 
VERNON, MS:   I think, your Honour, that would be the best 
way to deal with it. 
 
KENNETH MARTIN J:   21 is the first one?  
 
VERNON, MS:   I don’t press 21 and 22.  
 
KENNETH MARTIN J:   All right.  21 and 22 are intact.   
 
VERNON, MS:   Paragraph 43, there was an objection to this 
on the ground that it’s a conclusion about the yiel ds.  
Well, the relevant evidence is the yields Mr Marsh actually 
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achieved, rather than what he aimed to achieve.  An d it 
- - -  
 
KENNETH MARTIN J:   33? 
 
VERNON, MS:   Sorry, 43, your Honour. 
 
KENNETH MARTIN J:   Sorry, 43.  Okay.  Yes. 
 
VERNON, MS:   The same – I would say, perhaps if I deal 
with 43, 44, 45 and 46 together, because they raise  a 
similar issue.  They all deal with Mr Marsh’s belie fs about 
what a good yield would be, or what a bad yield wou ld be.  
Those issues, I would submit, relate purely to the issue of 
the quantification of the loss, but - - -  
 
KENNETH MARTIN J:   Doesn’t that deal with the productive 
capacity of his land in a historic sense?  
 
VERNON, MS:   But, in any event, your Honour, the evidence 
of what – the best evidence is the evidence of what  the 
land actually produced, not the rules of thumb that  
Mr Marsh operated by.  He – it’s also not stated wh at the 
basis of the evidence is.  It’s simply a conclusion  about, 
“Well, this is what I think is a good yield.”  Now,  that 
may well be based on the actual yields that were ac hieved 
in the previous five years, or 10 years, or the las t year, 
or what he’s aware of other farmers in the area tho ught of 
as a good yield, but none of that is included in th e 
paragraph or in those paragraphs.   
 
KENNETH MARTIN J:   But I think viewed from the perspective 
of a farming operation, which Mr Marsh would be exp ected to 
be intimately involved on a daily basis, in terms o f 
setting the historic platform for how he operated, what he 
expected to get in terms of yield on an annual basi s, 
you’re right, it’s general evidence and it’s, of co urse, 
subject to cross-examination but I think in the sch eme of 
things it goes beyond pure financial quantification  of 
loss.  I see it as having some general relevance in  the 
context of the injunction that’s sought for nuisanc e, so I 
will allow 43 to 46.   
 
VERNON, MS:   In relation to 48, the alternative objection 
was that the evidence referred to in the second and  third 
sentences was hearsay evidence, and - - -  
 
KENNETH MARTIN J:   The Mortons are coming though, aren’t 
they?   
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VERNON, MS:   The Mortons are going to be giving evidence 
so - - -  
 
KENNETH MARTIN J:   Why worry?  
 
VERNON, MS:   Yes, your Honour.   
 
KENNETH MARTIN J:   So 40 – sorry, 47, 48 – all right.  Now 
your objection is 48 to 55, isn’t it? 
 
VERNON, MS:   That’s right.   
 
KENNETH MARTIN J:   So 48 stands.   
 
VERNON, MS:   49 is just generalised evidence about the 
amount of oats that were sold to the Mortons so I’m  – we 
will take from what your Honour has said before tha t an 
objection on the ground of relevance would be likel y to be 
overruled on the basis of what you’ve said before.   
 
KENNETH MARTIN J:   Yes.  I’m saying nothing about the 
weight of the evidence but in terms of its arguable  
relevance to disrupting the farming operation that grows 
and sells oats, I think there’s a basis there predi cated 
upon the relief that’s sought in – by way of perman ent 
injunction.   
 
VERNON, MS:   The same point would apply to 50 but in 
relation to 51, the purpose of that appears to be t o 
identify a storage payment price.  52 relates to or  refers 
to a number of invoices that are not contained in t he trial 
bundles.   
 
KENNETH MARTIN J:   I see.   
 
VERNON, MS:   53 - - -  
 
KENNETH MARTIN J:   I would rather assume from 52 that they 
would have been, given they have all got a discover y number 
but - - -  
 
VERNON, MS:   No, none of those documents are in the trial 
bundles.   
 
KENNETH MARTIN J:   All right.   
 
VERNON, MS:   54 concerns the price, a differential in 
price, again, which relates to quantification of lo ss – 
sorry, 53 that is.  54 attaches documents or refers  to 
documents that are not contained in the trial bundl e.  55 
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doesn’t really say anything substantive at all but refers 
to another paragraph. 
 
KENNETH MARTIN J:   That’s the reference back to the 
affidavit of - - -  
 
VERNON, MS:   Paragraph 92 of the affidavit.   
 
KENNETH MARTIN J:   Which is out.   
 
VERNON, MS:   Which is out so it should come out, 
your Honour.   
 
KENNETH MARTIN J:   All right.  Well, then I think as 
regards paras 48 to 55, 55 is out and everything el se can 
stay in, apart from 52 and 54, which seem to me to seek to 
put a dollar number by reference to invoices agains t 
earlier statements made about oat sales or the like .  I’m 
rather surprised to hear those documents aren’t in the 
trial bundle, which rather confirms where they sit in the 
scheme of things.  So unless you want to make any 
submission, Mr Niall, about 52 and 54, they seem to  me to 
be unnecessary.   
 
NIALL, MR:   Sorry, your Honour.  No, I don’t seek to press 
52 and 54, your Honour.   
 
KENNETH MARTIN J:   Very well.  So just to summarise, 52, 
54 and 55 are out.  The balance between 48 and 55 s tays.   
 
VERNON, MS:   If it please, your Honour.  I think the next 
paragraph - - -  
 
KENNETH MARTIN J:   57 and 58.   
 
VERNON, MS:   57 and 58.  I think 57 falls within your 
earlier rulings.   
 
KENNETH MARTIN J:   Yes.   
 
VERNON, MS:   And as would 58.   
 
KENNETH MARTIN J:   Yes.  57 and 58 can stand.   
 
VERNON, MS:   59 has been excised.  The objection to this 
that was originally taken in relation to paragraph 61 was 
the basis for concluding the organic market always offered 
a premium price had not been stated.  I understand my 
friend says – has submitted or if I’m understanding  my 
friend’s submission correctly, that evidence is the  – that 
the evidence is relied on as the foundation for tha t is the 
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evidence at paragraph 74, 75, 76.  Objection was ta ken to 
those paragraphs as well, on the basis that there w as no 
factual support for them.  There’s a question – the  
relevance of Mr Marsh’s expectation, he states no b asis for 
his expectation or for any of the prices that are n amed 
there.   
 
KENNETH MARTIN J:   Well, in paragraph 61, can I just 
indicate that the last three sentences seem to me t o be all 
right.  So Mr Marsh is able to say he prefers to se ll to 
the organic sheep market.  I have a difficulty with  the 
assertion: 
 

The organic market always offers a premium price – 
 
because it’s generalised and it doesn’t have a foun dation 
in fact, at least as formulated. 
 
VERNON, MS:   Your Honour, that was the only part of the 
paragraph that was objected to.  It was the words: 
 

In my experience the organic market always offers a  
premium price and so I prefer to sell to this marke t.  
However – 
 

was the – until the word “however” was the objectio n that 
was raised.   
 
KENNETH MARTIN J:   Yes.  Well, the preference to sell to 
the organic market for sheep seems to me to be okay  but 
it’s the premium price issue that seems to me to be  the 
fatality in that, at least as currently formulated.   So I 
uphold the objection in respect of: 
 

In my experience the organic market always offers a  
premium price and so – 

 
but the balance of that paragraph, read, “I prefer to sell 
to the organic market,” and then he explains that s ometimes 
he doesn’t for various reasons.  So that’s - - -  
 
VERNON, MS:   Yes. 
 
KENNETH MARTIN J:   That can stand.   
 
VERNON, MS:   Yes.  A similar objection was taken in 
relation to paragraph 65, your Honour.  In relation  to the 
first sentence of paragraph 65, which was objected to on 
the basis that there was - - -  
 
KENNETH MARTIN J:   Yes.   
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VERNON, MS:   - - - no statement of the basis of the 
conclusion.   
 
KENNETH MARTIN J:   And I think that falls in harmony with 
that ruling, the first sentence, that is of 65.   
 
VERNON, MS:   The third sentence was objected to on the 
basis that - - -  
 
KENNETH MARTIN J:   “Dorplers have a high lambing 
percentage.” 
 
VERNON, MS:   Yes.  I would think – I withdraw that 
objection, your Honour.   
 
KENNETH MARTIN J:   Yes.  74 to 79 is next. 
 
VERNON, MS:   74.  Yes, your Honour.  Again, there’s no 
basis for the evidence set out in 74 – no factual b asis is 
set out, and it seems to relate purely to the calcu lation 
of a loss derived from the sale – the inability to sell 
lambs as organic lambs.    
 
KENNETH MARTIN J:   Can I just say, evaluating all those 
paragraphs, 74 to 79, I can identify a problem with  74 and 
79 in terms of a basis for the expectation quantifi ed to 
the extent of those numbers.  Ditto in 79 about a 6 0 per 
cent price differential.  That’s not to say if the 
paragraph hadn’t been constructed by reference to a  
foundation of fact that that evidence would not be 
relevant, but, as constructed, it seems to me to be  
problematic.  75 to 78 seem to me to be relevant, b earing 
in mind the discussion we’ve had about effect. 
 
VERNON, MS:   Yes, your Honour, that on the basis of your 
earlier rulings, I have no more to say in relation to 75, 
76, 77 and 78. 
 
KENNETH MARTIN J:   Yes.  Yes.  All right.  Well, on that 
basis, 74 is out, 75 is fine;  76, 77, 78 stay;  79  is out.  
 
VERNON, MS:   The next paragraph is paragraph 83;  
paragraphs 80, 81 and 82 having been conceded.  Par agraph 
83, again, refers to documents which aren’t contain ed in 
the trial bundle.  Paragraph - - -  
 
KENNETH MARTIN J:   Yes. 
 
VERNON, MS:   Sorry, your Honour. 
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KENNETH MARTIN J:   Well, on that basis, I don’t see how 83 
can stand. 
 
VERNON, MS:   84 appears to fall within your earlier 
ruling, your Honour. 
 
KENNETH MARTIN J:   Yes.  84 can stand. 
 
VERNON, MS:   As perhaps does 85. 
 
KENNETH MARTIN J:   There’s a hearsay component in the 
first line in terms of “other organic farmers” who aren’t 
identified.  
 
VERNON, MS:   Yes.  As is the evidence - - -  
 
KENNETH MARTIN J:   If it read, “I was” - - -  
 
VERNON, MS:   - - - about “most abattoirs are aligned with 
the big retailers, like Coles and Woolworths”.  The re’s no 
basis for that;  it’s not a matter within direct kn owledge, 
one would have thought.  “It’s difficult to get kil ling 
space in certified organic abattoirs.”  That is evi dence Mr 
Marsh could give.  “The product has more health iss ues as a 
conclusion,” so it’s not clear what the basis of th at 
conclusion is – well, presumably it’s because – sor ry.  
It’s in comparison to grain;  I hadn’t picked that up, your 
Honour. 
 
KENNETH MARTIN J:   Yes.  Perhaps one or two more. 
 
VERNON, MS:   Perhaps I’m prepared to agree that lamb needs 
to be handled more carefully than grain.  And the l ast 
sentence is comment, your Honour, and the - - -  
 
KENNETH MARTIN J:   Yes.  All right.  Well, as regards 85, 
I think if it’s confined to Mr Marsh’s personal kno wledge 
and personal activity in terms of developing a mark et, the 
first sentence without truncation can stand.  Secon d 
sentence can stand;  it’s relatively benign.  The t hird 
sentence seems to me to be speculative without a ba sis.  
The difficulty in terms of space and certified orga nic 
abattoirs can stand.  The health issues and the car e vis-à-
vis grain can stand.  The last sentence is too gene ralised 
to stand. 
 
VERNON, MS:   Now, paragraph 86 simply refers to the five 
tables that are attached to the statement, and ther efore is 
inoffensive to the extent that the tables themselve s are 
admissible. 
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KENNETH MARTIN J:   Yes.  Table 4, I think, is conceded, 
and table 3 has been rehabilitated. 
 
VERNON, MS:   That’s right. 
 
KENNETH MARTIN J:   So 90 is out, as, inherently, is table 
4. 
 
VERNON, MS:   The detail of what precisely Mr Marsh would 
have – well, plans now to produce on each of the pa ddocks 
on Eagle Rest for the next 5 years, I would submit – 
working my way up from the bottom on a page, your H onour – 
is in paragraph 89, and I would submit that level o f detail 
is not relevant to the issues that my friend has sa id the 
matters refer to or the evidence refers to.  The ta ble that 
is in paragraph 88 says what would have been produc ed had 
the land not been decertified from 2011 to 2018.   
 
KENNETH MARTIN J:   So, what, proceeds on a false premise? 
 
VERNON, MS:   It does, your Honour, because - - -  
 
KENNETH MARTIN J:   In part. 
 
VERNON, MS:   - - - it has been recertified, and also the 
past is the period of time from 2011 and 12 and 13 is known 
now.  So the – there’s no need for the – there’s no  place 
for evidence about what might have happened.  Parag raph – I 
don’t have any objection to paragraph 87, your Hono ur. 
 
KENNETH MARTIN J:   All right. 
 
VERNON, MS:   And paragraph 91 sets out what Mr Marsh will 
be producing on Eagle Rest if he sells his flock in  2013, 
which presumably has been overtaken by events.  But  I – 
it’s just difficult to see the relevance of that, y our 
Honour.  It’s now a matter of history. 
 
KENNETH MARTIN J:   Well then, on the face of it, tables 2 
and 5 just need some adjustment in terms of making them 
precisely relevant.  Perhaps I will hear from Mr Ni all 
about that. 
 
NIALL, MR:   If one looks at the tables, your Honour – so 
starting at table 1, the witness deposes to what ac tually 
happened between 2007, 2010;  no objection is taken  to 
that.  
 
KENNETH MARTIN J:   Yes. 
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NIALL, MR:   The next one is hypothetical.  What would have 
happened, had there been no contamination or 
decertification.  So that’s simply indicating what the plan 
or evidence was – what the plan or prospect was in 2010 
looking forward, and the witnesses says, “Well, at the time 
of contamination, take that out, this is what I wou ld have 
done.”  So that deals with the - - -  
 
KENNETH MARTIN J:   I think table 2 – the paragraph 88 then 
is just a question of grammar.  I think Ms Vernon h as read 
it on  the basis of the land being decertified for an extra 
five years, whereas, I think, as framed, what’s int ended to 
be said is, “Here’s what my plan was over that seve n year 
period, had I not been decertified.”  
 
NIALL, MR:   That’s so, your Honour. 
 
KENNETH MARTIN J:   Yes.  All right.  Well, I think on that 
basis, table 2 is fine. 
 
NIALL, MR:   And table 3, the evidence is that there has 
been recertification, and this is what he says woul d be the 
- - -  
 
KENNETH MARTIN J:   Table 3 is fine. 
 
NIALL, MR:   Table 4, we don’t press.  And table 5 has been 
overtaken by 5(a) in the subsequent statement, so I  don’t 
need to read table 5, your Honour.  
 
KENNETH MARTIN J:   Thank you.  All right.  Well, 91 will 
come out on that basis. 
 
VERNON, MS:   Our – I think that 92 through to 99 on that 
page fall within your Honour’s earlier ruling conce rning 
relevance. 
 
KENNETH MARTIN J:   Let me just have a quick look.  Yes.  
 
VERNON, MS:   100 has been overtaken by events, but - - -  
 
KENNETH MARTIN J:   100 should come out.  
 
VERNON, MS:   Yes.  There would obviously be a need to make 
some adjustment to 101, in light of the reinstateme nt of 
the certification, but perhaps that’s something - -  -  
 
KENNETH MARTIN J:   Well, I guess at the time the statement 
is prepared - - -  
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VERNON, MS:   Yes. 
 
KENNETH MARTIN J:   - - - it’s accurate.  
 
VERNON, MS:   Yes, your Honour. 
 
KENNETH MARTIN J:   But we review it as having been 
constructed at that time rather than a living docum ent.  We 
will leave 101. 
 
VERNON, MS:   I think your earlier ruling applies to 102, 
103, 104, 105, 106, 107, 108, 109 and 110. 
 
KENNETH MARTIN J:   Yes.  They stand. 
 
VERNON, MS:   111, 112, 113 through to paragraph 118.  So 
up to 117 would appear to fall within your earlier ruling, 
your Honour.  Paragraph 118 refers - - -  
 
NIALL, MR:   We don’t press 118, your Honour. 
 
VERNON, MS:   Thank you.   
 
KENNETH MARTIN J:   All right.  118 is out.   
 
VERNON, MS:   Again, 119 and 120 would appear to fall 
within your earlier ruling, your Honour.  But 121, I 
believe, relates to documents that are not in the b undle. 
 
KENNETH MARTIN J:   It’s the second sentence of 121.  
 
VERNON, MS:   Yes. 
 
KENNETH MARTIN J:   Well, then, on that basis, it should be 
out. 
 
VERNON, MS:   123, from the second sentence.  122 falls 
within your Honour’s earlier ruling.  
 
KENNETH MARTIN J:   122 stands?  
 
VERNON, MS:   On the basis of your Honour’s ruling. 
 
KENNETH MARTIN J:   Yes. 
 
VERNON, MS:   I make no further submissions on that.  123, 
from the second sentence – well, the second sentenc e in the 
paragraph refers to documents that are not in the b undle.   
 
KENNETH MARTIN J:   All right.  Mr Niall, subject to you, 
the second sentence of 123 is excised. 
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NIALL, MR:   If the court pleases. 
 
VERNON, MS:   One – the rest of that page appears to fall 
within your earlier ruling, your Honour.   
 
KENNETH MARTIN J:   Yes.  
 
VERNON, MS:   128 has already been taken out.  129 falls 
within your earlier ruling.  130, the second senten ce and 
the third sentence refer to the price obtained for the 
wheat, which was – relates to the quantum, and the document 
– in support of that submission, the document that’ s 
referred to is not in the bundle.   
 
KENNETH MARTIN J:   On that basis, the last sentence of 130 
should be excised.  
 
VERNON, MS:   Your Honour, it should be the second sentence 
as well, because the last - - -  
 
KENNETH MARTIN J:   You say that just goes to dollar 
figures?  
 
VERNON, MS:   Yes.  And the dollar figures are referred to 
in the invoices which aren’t enclosed in the – whic h aren’t 
in the bundle.   
 
KENNETH MARTIN J:   I will excise the words “for $200 per 
tonne”, so that sentence can end “the remaining 2.2 8 tonne 
of decertified wheat was sold to Mortons full stop” . 
 
VERNON, MS:   Paragraph 131 falls within your earlier 
ruling, and I make no further submissions in relati on to 
that.  Paragraph 132, the documents referred to in the 
second sentence are not included in the trial bundl e.   
 
KENNETH MARTIN J:   On that basis, the last sentence of 
paragraph 132 is out.  
 
VERNON, MS:   134 to 136, I make no further submissions on 
the basis of your earlier ruling, your Honour.  137 , say – 
clearly does relate to the issue of loss, certainly  the 
second sentence, which attaches documents that are not in 
the bundle. 
 
KENNETH MARTIN J:   Well, the second sentence in para 137 
is obviously out, based on what I’ve said previousl y.  The 
first sentence, I think, can stand.  It’s a matter for 
cross-examination.   
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VERNON, MS:   The second sentence in 138, your Honour, is a 
document which is not in the bundle.  
 
KENNETH MARTIN J:   On that basis, it should be excised. 
 
VERNON, MS:   139, I make no further submissions, your 
Honour.  140, the document attached, or referred to , in 
that paragraph are not in the bundle.  
 
KENNETH MARTIN J:   All right.  The last sentence of 
paragraph 140 is out. 
 
NIALL, MR:   Your Honour, we don’t press the last sentence 
of 142, 143;  we don’t press 144 in its entirety.  
Paragraph 150 will stop at the word “Mortons”.   
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   Paragraph 152, we don’t read the last 
sentence.   
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   Paragraph 153, we don’t read the sentence “I 
refer to”. 
 
KENNETH MARTIN J:   Yes.  All right.  That material is all 
excised.   
 
NIALL, MR:   Paragraph 160, don’t read the last sentence. 
 
KENNETH MARTIN J:   I think 160 has gone, on my - - -  
 
NIALL, MR:   I beg your Honour’s pardon.  I think that’s 
the additional matters, I think.   
 
KENNETH MARTIN J:   Right.   
 
VERNON, MS:   Your Honour, if I could draw your – if I 
could go back to paragraph 129 - - -  
 
KENNETH MARTIN J:   Sorry, I didn’t catch that – one - - -  
 
VERNON, MS:   Hundred and twenty nine. 
 
KENNETH MARTIN J:   Twenty nine.  Yes. 
 
VERNON, MS:   The first – this is not an objection that has 
been raised before, and I apologise, your Honour, f or that.  
But the first six words, up to the comma, up to the  word 
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“block 2”, are a conclusion about what is in issue in these 
proceedings.   
 
KENNETH MARTIN J:   So the precatory phrase “as a result of 
the contamination.”   
 
VERNON, MS:   Yes, your Honour.   
 
KENNETH MARTIN J:   I think I have seen lots of references 
in the affidavit – in the statement to the contamin ation 
and I understand your position about that.   
 
VERNON, MS:   It’s – the use of the word “contamination” is 
not the issue because we can address your Honour an d will 
on what that does and ought to mean.  It’s the caus ation – 
the conclusion that the contamination caused the 
decertification that is a concern.  
 
KENNETH MARTIN J:   Well, I understand that’s furiously in 
dispute.  Causation, however, is a question of fact .  I 
think for what it’s worth, and I’m saying nothing a bout the 
weight, but in terms of the relevance, I think it’s  really 
a matter for cross-examination.   
 
VERNON, MS:   Okay.   
 
KENNETH MARTIN J:   I think Mr Marsh would have his views 
about that as a matter of fact and they can be test ed and 
probed in the usual way.   
 
VERNON, MS:   Thank you, your Honour.  Did I understand my 
friend was deleting the last sentence in 153 as wel l?   
 
NIALL, MR:   Yes, your Honour.   
 
KENNETH MARTIN J:   Indeed, that’s my record.   
 
VERNON, MS:   I hadn’t made a note of it.  Now, the issue 
with the – given your Honour has ruled on the admis sibility 
of table 4, I would make no further submission in r elation 
to paragraph 155.  I think table 4 was allowed in o r am I 
wrong about that?  No, table 4 is gone, so 155 shou ld come 
out.  
 
KENNETH MARTIN J:   Table 4 is gone.  155 is out but 154 is 
back.   
 
VERNON, MS:   154 is back in.  158 refers to table 4 as 
well. 
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KENNETH MARTIN J:   So consequentially 158 should go in, 
Mr Niall.   
 
NIALL, MR:   Yes, I apologise, your Honour.  Yes, that 
should come out.   
 
KENNETH MARTIN J:   Yes, 158 is out.   
 
VERNON, MS:   159 seems to purely relate to the numbers 
that were generated by operating Eagle Rest.  They must 
therefore go to the issue of quantum of the loss or  the 
quantification of the loss.   
 
KENNETH MARTIN J:   I had sort of assumed that was a 
historic compilation of underlying material.  
 
VERNON, MS:   It doesn’t say so.  The financial statements 
are – of Mr Marsh are included in the bundle and wi ll be 
admitted by consent, I believe that’s right.   
 
KENNETH MARTIN J:   Well, the former paragraph 160 used to 
say: 

 
The above table is based on data extracted from our  
financial statements.   

 
VERNON, MS:   And that has come out.   
 
KENNETH MARTIN J:   And there’s a number referred to but 
that seems to have gone.   
 
NIALL, MR:   I think I have misspoken, your Honour, because 
160 – the documents at 160 are in evidence.   
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   They’re the subject of a consent tender.  So 
in order to make 159 explicable - - -  
 
KENNETH MARTIN J:   Yes.  Well, 160 - - -  
 
NIALL, MR:   - - - we would probably need 160 - - -  
 
KENNETH MARTIN J:   Yes.   
 
NIALL, MR:   - - - if it doesn’t face the problem of the 
other objections to the reference to documents.  
 
KENNETH MARTIN J:   Yes, all right.   
 
NIALL, MR:   All right.  
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KENNETH MARTIN J:   Well, I think, Ms Vernon, to the extent 
that it’s said 159 is a table summarising data from  
material that’s actually in the trial bundle and it ’s 
historic for 2004 to 2011, I think it’s relevant to  the 
economic operation of that farm as a historic event  in the 
context of the argument about it being affected for  the 
future.  So, on that basis, I will allow 159 and 16 0 to 
stand;  all of which, of course, doesn’t inhibit yo u in the 
slightest from probing it in cross-examination. 
 
VERNON, MS:   Yes.  If it please your Honour.  That leaves 
166 and 167, which, in my view, would appear to fal l within 
your Honour’s earlier ruling.  And, on that basis, I make 
no further submission in that regard. 
 
KENNETH MARTIN J:   Yes.  All right.  166 and 167 can 
stand.  
 
VERNON, MS:   That would deal with the statement. 
 
KENNETH MARTIN J:   That’s the statement? 
 
VERNON, MS:   That’s the statement.  In total, there’s 
still the statement of Mr Marsh, dated 15 January 2 014, in 
respect to which a number of these paragraphs are t o – in 
paragraph 2 and 3, there’s reference to paragraphs that I 
believe your Honour has allowed in, if not in total , then 
in part.  Paragraph 4 would appear to fall within y our 
earlier ruling.  Paragraph 5 would also appear to f all 
within your earlier ruling. 
 
 Paragraph 6 is about the witnesses’ – the variety of 
oats planted, but – and it’s difficult to see the 
relevance, but I don’t propose to make any further 
submissions on that.  I believe that the document r eferred 
to in paragraph 7 is no longer in the bundle or is not in 
the trial bundle, in which case, the whole paragrap h should 
come out.  
 
KENNETH MARTIN J:   All right.  Well, para 7 – I will hear 
from Mr Niall, but para 7 on that basis has got the  sword 
of Damocles hanging over it. 
 
NIALL, MR:   I don’t press 7, your Honour.  In one of them, 
I think we’ve indicated to our friend (indistinct) 
paragraph 10, we don’t press the second sentence. 
 
KENNETH MARTIN J:   Second sentence of paragraph 10 is 
- - -  
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NIALL, MR:   “As a result of this” - - -  
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   We don’t press that sentence, if your Honour 
pleases. 
 
KENNETH MARTIN J:   All right.  So that’s out. 
 
VERNON, MS:   That’s the only concession (indistinct). 
 
KENNETH MARTIN J:   So 7 is gone and second sentence of 10 
are gone.  Anything else, Ms Vernon? 
 
VERNON, MS:   Paragraphs – I will deal with these as a lot 
job.  Paragraphs 13 to 33, the relevance of the gro wing of 
linseed on this property was not apparent before th e matter 
went to – before the issue of quantum of loss was r esolved.  
But if your – on the basis of your Honour’s previou s 
ruling, I would make no further submissions in rela tion to 
those. 
 
KENNETH MARTIN J:   All right.  Well, I think those 
paragraphs should stand.  It’s difficult to assess 
contextual relevance without the context.  It may b e that 
something will emerge that will indicate where the linseed 
aspect goes, but in terms of the capacity of the pr operty 
to grow that crop, that may bear upon the overall n uisance 
and injunction argument. 
 
VERNON, MS:   Paragraph 41 – sorry.  My friend has just 
drawn my attention to paragraph 34, which was not r eferred 
to, but which did – concerns a matter that has – is  the 
subject of a concession that was made in relation t o the 
source of the swathed canola.  It refers to paragra ph 80, 
which has been amended by the objection, which has been 
amended.  So all that needs to – the words “from Se ven 
Oaks” being excised would remedy that. 
 
KENNETH MARTIN J:   Sorry.  I don’t think we’ve dealt with 
that, have we, paragraph 80? 
 
VERNON, MS:   Paragraph 80 – sorry, of the - - -  
 
KENNETH MARTIN J:   In the affidavit. 
 
VERNON, MS:   - - - of the notes – sorry.  I’ve misspoke.  
It’s – no, I didn’t misspeak.  Paragraph 80 of the 
affidavit – is it paragraph 80?  If you bear with m e for a 
moment, your Honour.  I beg your pardon, your Honou r;  it 
was 61.  
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KENNETH MARTIN J:   61. 
 
VERNON, MS:   Of the affidavit, where the paragraph - - -  
 
KENNETH MARTIN J:   Yes.  That’s right.  Which now reads:  
 

 I observed a significant number of swathed canola 
plants on paddock seven - - -  
 

VERNON, MS:   On paddock seven, etcetera. 
 
KENNETH MARTIN J:   - - - etcetera.  Yes. 
 
VERNON, MS:   So the – on the basis of that, the words 
“from Seven Oaks” in paragraph 34 should be excised . 
 
KENNETH MARTIN J:   All right.  So the word – the 
concluding two words of that sentence in paragraph 34, 
“from Seven Oaks” are excised. 
 
VERNON, MS:   Objection was taken to the words in paragraph 
41, after the words, “I do not own a professional s eed 
cleaning system,” the balance of the paragraph, “be cause” 
is objected to.  There’s a reference to the expense  of such 
a system, but there’s no direct evidence of that ex pense. 
 
KENNETH MARTIN J:   Second next sentence? 
 
VERNON, MS:   Continuing: 
 

I understand those systems can cost from tens up to  
hundreds of thousands of dollars.   
 

There’s no basis for that assumption or that unders tanding.   
 
KENNETH MARTIN J:   All right.  I think, subject to Mr 
Niall – well, I should hear you on 41. 
 
NIALL, MR:   Thank you, your Honour.  The first – there’s 
no objection to the fact he’s giving evidence that he 
doesn’t own one.  The reason he doesn’t own one bei ng his 
belief as to the price, or that it’s too expensive for him, 
is relevant, because one of the things that were – is 
suggested in this case is that he should have a 
professional seed cleaning – sorry, I withdraw that  – he 
should clean the seed.  And he says, “Well, I can’t , and I 
believe it’s too expensive to do so.”  Now, that’s an 
explanation which would go to the state of facts an d the 
reasonableness of his conduct in not cleaning the s eed, or 
the practicability.  He can be cross-examined on th at, but, 
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in my submission, his belief as to the question is 
relevant.  
 
KENNETH MARTIN J:   All right.  Paragraph 41 can stand.  
Seems to me it’s a matter for cross-examination.  I  think 
it’s within the range of expertise of a farmer to k now, in 
broad terms, the cost of farming equipment.  It say s 
nothing, of course, of the weight of that evidence,  but in 
terms of its relevance, in the context of an antido te, so 
to speak, to the alleged nuisance, where one can st and. 
 
VERNON, MS:   The objections that were referred to in the 
document that you have, your Honour, in 42 and 43, are not 
pressed.  So - - -  
 
KENNETH MARTIN J:   So 42 and 43 can stand. 
 
VERNON, MS:   That leaves paragraph 44, which would appear 
to fall within the ruling your Honour has just made  in 
relation to 41. 
 
KENNETH MARTIN J:   Quite so.   
 
VERNON, MS:   And - - -  
 
KENNETH MARTIN J:   So 44 and 45 can stand.   
 
VERNON, MS:   That completes - - -  
 
KENNETH MARTIN J:   All right.   
 
VERNON, MS:   - - - dealing with the objections, 
your Honour.   
 
KENNETH MARTIN J:   So we have dealt with everything in the 
affidavit as well?   
 
VERNON, MS:   Yes – perhaps I could just check that, 
your Honour.  Yes, I believe – but there is a group  of 
documents in the affidavit that haven’t been dealt with, 
which were objected to on the basis that they are s econdary 
evidence of the contents of the documents and that the 
documents – these are documents that have been tend ered by 
consent.  And these paragraphs were - - -  
 
KENNETH MARTIN J:   So these are paragraphs that sort of 
set out quotes from documents and the like?   
 
VERNON, MS:   That’s right, your Honour.  The paragraphs 
- - -  
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KENNETH MARTIN J:   If they are in by consent, the 
documents that is, can we proceed on the basis that  we will 
work, for all intents and purposes, on the basis th at this 
is the belief about what the document says and the reliable 
evidence is actually found in the document?  
 
VERNON, MS:   I am happy to proceed on that basis, 
your Honour.   
 
KENNETH MARTIN J:   All right.  Are you happy with that, 
Mr Niall?   
 
NIALL, MR:   Yes, indeed, your Honour.   
 
KENNETH MARTIN J:   All right.  Well, we will deal with 
those objections that way.   
 
NIALL, MR:   I beg your Honour’s pardon.   
 
KENNETH MARTIN J:   Of course.   
 
NIALL, MR:   My learned friend – I think the only 
paragraphs that are objected to which haven’t been dealt 
with in the affidavit are paragraphs 39 and 40.   
 
VERNON, MS:   Yes, sorry.  It is, your Honour.   
 
NIALL, MR:   Apart from that, I think the totality of the 
affidavit has been addressed but my learned friend hasn’t 
addressed your Honour on those two, your Honour. 
 
KENNETH MARTIN J:   39 and 40, thank you.   
 
VERNON, MS:   I’m grateful to my friend for pointing that 
out.  Paras 39 and 40 concern communications betwee n – in 
relation to 39, Mr Marsh and the minister for agric ulture, 
and 40, between Mr Marsh and the Department of Agri culture 
and local authorities.  On reconsideration however,  
your Honour, I don’t press those objections.   
 
KENNETH MARTIN J:   Very well, those objections not being 
pressed, paras 39 and 40 in the affidavit of Mr Mar sh will 
stand.  All right.  Just in a pragmatic sense, for the 
purpose of Mr Marsh giving some coherent evidence a cross 
three amended truncated witness statements and then  being 
cross-examined, how are we going to handle that?   
 
NIALL, MR:   We will provide to our friends now a copy of 
the three statements with the excisions we have mad e.  We 
will give that to the witness and we will explain w hat has 
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been removed and we will just see how we go in term s of 
cross-examination and picking up documents - - -  
 
KENNETH MARTIN J:   All right. 
 
NIALL, MR:   - - - and the like, and I note the time, 
your Honour.   
 
KENNETH MARTIN J:   Yes, all right.  Well, perhaps if we 
can have some extra copies, if that’s possible, ava ilable 
as well, as no doubt members of the public and the press 
will be interested in following that evidence.   
 
NIALL, MR:   Indeed, your Honour.   
 
KENNETH MARTIN J:   Yes, all right.   
 
CAHILL, MS:   Can I just make a - - -  
 
KENNETH MARTIN J:   Ms Cahill, are you happy with that?   
 
CAHILL, MS:   I’m just offering for assistance.  It might 
help the witness if there were a clean copy, rather  than 
having to trawl through a lot of excised material.  That 
might be of assistance.   
 
KENNETH MARTIN J:   Yes.  If that’s feasible that would be 
obviously desirable.   
 
NIALL, MR:   The difficulty with that will be that the 
witness will be reading a statement which is not in  
evidence and it may confuse the situation when he i s being 
cross-examined on a document which he’s the only on e who 
realises - - -  
 
KENNETH MARTIN J:   Yes.   
 
NIALL, MR:   Metaphysically, it doesn’t include a 
paragraph. 
 
KENNETH MARTIN J:   I think we will work on the premise 
that the affidavit and the statements as amended wi ll be 
tendered as exhibits.  It would be helpful for post erity if 
they could be clean exhibits in due course.  Now, t hat 
might take some time.   
 
NIALL, MR:   If your Honour pleases.   
 
KENNETH MARTIN J:   But if we could work off what we have 
for the purposes of getting on with the cross-exami nation 
and then supplement it in due course so much the be tter.   
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NIALL, MR:   Yes, your Honour.   
 
KENNETH MARTIN J:   All right.  On that basis we will 
adjourn to commence with Mr Marsh’s evidence at 2.1 5 pm.   
 

(LUNCHEON ADJOURNMENT) 
 
THE ASSOCIATE:   Please be seated. 
 
NIALL, MR:   If your Honour pleases, I call Steven William 
Marsh.   
 
MARSH, STEVEN WILLIAM sworn: 
 
KENNETH MARTIN J:   Yes.  Mr Marsh.  Mr Niall. 
 
NIALL, MR:   If your Honour pleases.  Mr Marsh, you will 
need to keep your voice up, and direct your answers  to his 
Honour.  Can you tell his Honour your full name, 
please?---Steven William Marsh, your Honour. 
 
And your address?---RMB 555, Kojonup. 
 
And your occupation?---Farmer. 
 
And for the purposes of this proceeding, have you p repared 
some affidavits and witness statements?---Correct. 
 
Can I hand the witness a copy in a folder of the th ree 
statements and we’ve provided to your Honour’s asso ciate. 
 
KENNETH MARTIN J:   Thank you.   
 
NIALL, MR:   And we will attend to the excision in due 
course, your Honour. 
 
KENNETH MARTIN J:   Yes.  Very well.  
 
NIALL, MR:   Mr Marsh, in front of you, the first document 
should be an affidavit of yours of 12 April 
2012?---Correct. 
 
Yes.  And you will see, if you look at the version that’s 
in front of you, that various paragraphs have been the 
subject of some striking through.  Do you see that? ---Yes. 
 
Yes.  And apart from those blacked out exclusions, is that 
a true copy of your affidavit?---Yes. 
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I just want to ask you a couple of questions arisin g from 
the debate and rulings of his Honour.  Could you go  to 
paragraph 61, please?---Okay. 
 
And you recall – you say there, “On or shortly afte r about 
30 November 2010,” and then there’s some words dele ted, “a 
significant number of canola plants on paddock 7, 8 , 9, 10, 
11, 12 and 13.”  Does that paragraph record your 
observations at that date?---Yes.  That is true. 
 
Thank you.  And if you go to – that’s the only matt er in 
that statement, your Honour. 
 
KENNETH MARTIN J:   Very well.  
 
NIALL, MR:   Does your Honour seek to – wish to receive 
those as an exhibit or - - -  
 
KENNETH MARTIN J:   Yes.  My plan was to receive them all 
as exhibit 5, making the affidavit exhibit 5A, the 
substantive witness statement 5B, and the supplemen tary 
witness statement 5C. 
 
EXHIBIT  5A Plaintiffs 

Affidavit of Steven William Marsh 
 
EXHIBIT  5B Plaintiffs 

Substantive witness statement of Steven 
William Marsh 

 
EXHIBIT  5C Plaintiffs 

Supplementary witness statement of 
Steven William Marsh 

 
NIALL, MR:   Thank you.  I take you now to the next 
document in that bundle.  If you go through there s hould be 
a statement, Steven Marsh Witness Statement?---Yes.   All 
right. 
 
Do you have that, Mr Marsh?---Yes. 
 
And that goes through for – through to page 19, 167  
paragraphs, and on the 20 th  page it’s dated 13 February 
2013?---Correct. 
 
And is that your signature?---Correct. 
 
And again, except for the exclusions of blacking ou t, have 
you read that statement recently?---Yes. 
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And are the contents of it true and correct?---Yes.  
 
I tender that, if your Honour pleases. 
 
KENNETH MARTIN J:   Yes.  Well, Mr Marsh’s witness 
statement of 13 February 2013, will be exhibit 5B. 
 
EXHIBIT  5B Plaintiffs DATE  13/02/2013 

Mr Marsh’s witness statement 
 
NIALL, MR:   If you go to paragraph 61 of that witness 
statement, Mr Marsh - - -?---Yes. 
 
- - - may not be clear, but perhaps if you read tha t 
paragraph, and you refer in the second line to: 
 

I prefer to sell to this market, however, sometimes  if 
I need to sell a number of lambs quickly because of  
their teeth are coming in, resulting in a lower pri ce 
in both markets, I can readily sell to the conventi onal 
market. 
 

In that second line when you refer to “this market” , which 
market are you referring to?---The organic - - -  
 
Thank you?---- - - market. 
 
And could you go to table 2 on – which is at the co nclusion 
of the document.  There should be a number of table s, and I 
would ask you to go to table 2.  Do you have that?- --I do. 
 
Are you able to identify that document to his Honou r and 
explain what it is?---Yes.  It’s my planned rotatio ns for 
that period of time, your Honour, as from 2011 to 2 018. 
 
Yes.  Thank you.  Now, moving onto the supplementar y 
statement, if you just flick over a couple of pages , Mr 
Marsh, do you have there a supplementary witness st atement 
of Stephen William Marsh?---Correct. 
 
And that’s of 47 paragraphs, and, at the end of it,  it’s 
dated 15 January 2014.  Do you see that?---Yes. 
 
And is that your signature?---Yes. 
 
And again, leaving aside the matters that have been  
removed, are the contents of that supplementary wit ness 
statement true and correct?---Yes. 
 
I tender that, if your Honour pleases. 
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KENNETH MARTIN J:   Yes.  The supplementary witness 
statement of Mr Marsh of 15 January 2014, will be e xhibit 
5C. 
 
EXHIBIT  5C Plaintiffs DATE  15/01/2014 

Supplementary witness statement of Mr 
Marsh 

 
NIALL, MR:   Just some additional matters if I may, your 
Honour. 
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   Could the witness be shown this document, 
please.  Showing the witness the one with the two f arms in 
blue and yellow, with no hatching on it, your Honou r.  Now, 
Mr Marsh, looking at the area that’s described as E agle 
Rest, does that aerial photograph reflect the bound aries of 
your property, Eagle Rest, and also the paddock div isions 
within the property?---Yes, contained within the bl ue is a 
description of our paddocks on the property.  Yes. 
 
Thank you.  I tender that, if your Honour pleases. 
 
KENNETH MARTIN J:   Any objection, Ms Cahill? 
 
CAHILL, MS:   No, your Honour. 
 
KENNETH MARTIN J:   All right.  The aerial photograph, 
which shows the delineation of Eagle Rest and Seven  Oaks, 
and within the blue boundary for Eagle Rest, the 13  
different paddock areas and the named areas in Seve n Oaks 
in yellow, will be exhibit 6. 
 
EXHIBIT  6 Plaintiffs 

Aerial photograph showing delineation 
of Eagle Rest and Seven Oaks 

 
NIALL, MR:   Mr Marsh, the document – the photograph that 
you have also has in yellow a reference to Seven Oa ks and 
some names attached to some paddocks.  As at Decemb er 2010, 
what knowledge did you have of the names of the pad docks of 
Seven Oaks?---I didn’t know the names of Seven Oaks . 
 
Thank you?---Not the paddocks. 
 
Would you have a look at these, please.  I’m just h anding 
the witness a copy of some photographs – the photog raphs 
that I handed up to your Honour and my learned frie nd in 
opening.  Just have a look at those photographs ple ase, Mr 
Marsh.  First dealing with the photographs of the p addocks, 
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are you able to say who took those photographs?---I  took 
those photographs. 
 
Right.  Can I just take you through them.  Are you able to 
describe to his Honour by reference, if it helps, t he 
paddock numbers on exhibit 6, the aerial photo, wha t each 
photo represents?---The first - - -  
 
KENNETH MARTIN J:   Can we make sure we’ve all got the same 
photo? 
 
NIALL, MR:   Yes, your Honour.  I beg your Honour’s pardon. 
 
KENNETH MARTIN J:   All right.  So, yes, what’s that 
one?---That’s a picture overlooking paddock 6, look ing 
across – it’s – it’s of oats – an oat crop – Carrol up oats.  
It overlooks paddock 3, and then it continues to ov erlook 
paddock 4 and 5.  They are all oats.   The first pa ddock is 
Carrolup oats;  the other paddocks have got Swan oa ts – 
different variety. 
 
NIALL, MR:   Thank you.  And the next photo in your bundle, 
if you could hold that up to his Honour, please.  T hat’s a 
photograph with a paddock and some sheep in it. 
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   Are you able to describe what that shows, Mr 
Marsh?---That’s a picture of our sheep, taken in th e lower 
portion of paddock 8, and looking over paddock 7, a nd those 
sheep are Dorper crosses, your Honour.  
 
And is the area portrayed in the photograph, is tha t just 
your farm, or does it extend beyond your farm 
boundaries?---No.  That’s predominantly our farm.  The tree 
line is an old road, and that ends the boundary.  S o we can 
predominantly see Eagle Rest. 
 
Thank you.  Would you have a look at the next photo , 
please?  Are you able to identify that photo?---Yes . 
 
KENNETH MARTIN J:   Is that yellow canola flowers in the 
- - -  
 
NIALL, MR:   Yes, your - - -?------No, your Honour. 
 
KENNETH MARTIN J:   Maybe not?---I’m sorry.  It’s Capeweed. 
 
NIALL, MR:   What does - - -  
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KENNETH MARTIN J:   What is that?---That is Capeweed 
flowers. 
 
Capeweed?---Yes. 
 
NIALL, MR:   And what paddocks does that photo 
picture?---That’s taken looking across paddock 7, a nd over 
paddock 10, and 9 in the distance. 
 
KENNETH MARTIN J:   So in 7, looking over 10?---Yes, your 
Honour.  It’s – I can’t show you clear enough on my  little 
blue map.  
 
So, basically, west?---Basically, your Honour, in a  
westerly direction, yes. 
 
NIALL, MR:   And what time of the year was this photograph 
taken?---Around September, October. 
 
And what year was it taken?---2011. 
 
KENNETH MARTIN J:   2011?---Yes, your Honour. 
 
NIALL, MR:   If you look at that photo, the foreground 
drops down to a – what appears to be a lower area o f some 
trees.  Would you be able to identify that lower ar ea on 
exhibit 6, please?  You will need to hold it up to his 
Honour?---Your Honour, you will see a gully running  down, 
looking in that westerly direction, where we said, there is 
a gully running down through here.  That tree line is 
sloping down into that gully.  It’s just in front o f my 
paddock.  The photo was taken about here, looking a cross in 
this direction. 
 
So in the foreground, what paddock is that, Mr Mars h?---In 
the foreground is paddock 7.   
 
And as it goes – the photo appears to go up, a rise  on the 
far side of the photograph.  What paddocks are they ?---That 
is still a continuation of paddock 7, until you get  to what 
is a sheep camp, your Honour, which is just up – ju st up 
here, and then there’s paddock divides running down  there 
to the fence to that other creek.  That is paddock 10.  And 
on this side, it goes back into paddock 9, your Hon our. 
 
Thank you.  And what height were the – was the Cape weed at 
the time that you took the photograph?---It’s about  six 
inches high, so - your Honour – so high. 
 
The next photo has what looks like a rocky outcrop in the 
foreground.  Are you able to describe what that pho tograph 
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shows?---That’s a picture looking, again, slightly 
north-west, or in a westerly direction.  It’s taken  in 
paddock 13.  It’s looking towards the South Glenorc hy Road, 
and Baxter’s property in the background.   
 
So you’ve got what looks like some cultivated groun d on the 
flat where the rocky outcrop stops.  What’s that 
paddock?---That is correct.  That had been planted to crop 
in - - -  
 
KENNETH MARTIN J:   What sort of crop is that?---That would 
have been oats. 
 
That’s oats?---Yes. 
 
NIALL, MR:   And can you just point to, on the photograph, 
where South Glenorchy Road is?---It is just down – that is 
actually – I don’t mean to disrespect.  Mr Niall, t hat’s 
actually a slight going down towards the South Glen orchy 
Road, and there’s a gully line running along just i n front 
of that road, your Honour. 
 
So do those – what about those trees, what are they ?---The 
trees running along here is the South Glenorchy Roa d, that 
tree line. 
 
So the trees follow the road?---Correct. 
 
And on the other side of those trees, you see some 
property.  Whose property is that?---That’s Mr Baxt er’s, 
Michael’s. 
 
Yes.  And the next photo is a standing crop.  What is that, 
Mr Marsh?---These were rye, your Honour. 
 
KENNETH MARTIN J:   That’s rye?---Yes. 
 
NIALL, MR:   And where is that – where was that photo 
taken?---In paddock 6. 
 
And the next photo? 
 
KENNETH MARTIN J:   Sorry.  When was that taken?---2013, 
your Honour. 
 
Last year?---Yes. 
 
NIALL, MR:   What time of year was it taken?---It was taken 
about October, around October. 
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The next photo, if you can identify the paddock and  what’s 
in the photo and the date?---Again, that’s in paddo ck 6, 
your Honour.  That is again rye in the foreground, some 
linseed and some wheat.  It’s – it was in paddock 6 , your 
Honour. 
 
KENNETH MARTIN J:   Paddock 6?---Correct. 
 
Taken last year?---Yes, your Honour. 
 
NIALL, MR:   In which direction is the photograph 
heading?---It’s looking in a westerly direction. 
 
Thank you.  And then the next and last photograph, what is 
that?  That’s the photo with some sheep in the 
foreground?---Yes, your Honour.  It was taken in pa ddock 
13. 
 
And the trees that start at about the middle of the  
photograph?---Yes. 
 
What are they?---That’s a creek line, your Honour, the 
trees in the middle of that photograph.  That’s tak en 
overlooking paddock – it was taken in paddock 13, 
overlooking paddock 12, and in this corner is a por tion of 
paddock 10.  And Mr Baxter’s property in the backgr ound, 
your Honour. 
 
Are you able to see, or identify to his Honour – fo r his 
Honour where South Glenorchy Road would be in this 
photograph?---Your Honour, we have a tree line runn ing 
here, the South Glenorchy Road is running up just o n that 
portion there, if you can see that. 
 
KENNETH MARTIN J:   So towards the right-hand side?---It’s 
more to the west – yes, to the right-hand side. 
 
To the west.   
 
NIALL, MR:   Yes.  What appears to be some red or object or 
machinery right in the middle of the photo, in the top part 
of it, what is that?---That’s Mr Baxter’s harvester , your 
Honour. 
 
KENNETH MARTIN J:   Mr Baxter’s harvester?---Yes. 
 
And what year was this taken?---This was taken – so rry, I 
just – yes, look, I think it was 2012, your Honour – or 13.  
Yes. 
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KENNETH MARTIN J:   2012.  Okay. 
 
NIALL, MR:   I tender those photographs, if your Honour 
pleases. 
 
KENNETH MARTIN J:   Yes.  Very well.  The - - - 
 
THE WITNESS:   Could – if you mind, your Honour - - -  
 
KENNETH MARTIN J:   I beg your pardon? 
 
THE WITNESS:   Sorry.  Sorry to interrupt, your Honour.  
Just in that photograph, the North Glenorchy Road c ontinues 
on that side.  I don’t know if that’s relevant or n ot, your 
Honour. 
 
KENNETH MARTIN J:   All right.  Thank you?---Yes.  Sorry. 
 
The series of seven photographs as described by Mr Marsh, 
taken by him at various times and explained in term s of 
paddock areas and the like, will be exhibit 7.1 thr ough to 
7.7, respectively. 
 
EXHIBIT  7.1 Plaintiffs 

Photograph taken by Mr Marsh 
 
EXHIBIT  7.2 Plaintiffs 

Photograph taken by Mr Marsh 
 
EXHIBIT  7.3 Plaintiffs 

Photograph taken by Mr Marsh 
 
EXHIBIT  7.4 Plaintiffs 

Photograph taken by Mr Marsh 
 
EXHIBIT  7.5 Plaintiffs 

Photograph taken by Mr Marsh 
 
EXHIBIT  7.6 Plaintiffs 

Photograph taken by Mr Marsh 
 
EXHIBIT  7.7 Plaintiffs 

Photograph taken by Mr Marsh 
 
NIALL, MR:   If your Honour pleases.  The next photo that 
you have there is a photo of a sign, saying, 
“Environmentally sensitive area.”  Do you see that? ---Yes. 
 
Are you able to tell his Honour what that is?---Tha t’s a 
photo of the original signs we erected on Eagle Res t, back 
in about 2002/3.  
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And were they displayed at Eagle Rest?---They were.  
 
And where were they displayed?---It’s a bit difficu lt to 
see, your Honour, on the map.  But we had one on so me 
double gates on the North (indistinct) Road. 
 
KENNETH MARTIN J:   Sorry.  What paddock are you referring 
to there?---It was opposite paddock 10. 
 
Opposite paddock 10?---Right at the junction betwee n 
paddock 9. 
 
The junction where paddocks 9 and 10 join - - -?--- Yes.  
Just - - -  
 
- - - but in the road?---Yes, your Honour. 
 
All right?---We had one each side of where the main  power 
line goes through the property.  That line you can see 
running through the property is a major power line.   It’s 
one of the main lines to Kojonup.  We had one on th e 
entrance - - -  
 
So that’s in 10, sort of just below the border with  12.  Is 
that - - -?---No.  It runs – it enters the property  through 
paddock 13, along – you can see through the bush th ere, 
your Honour. 
 
I see?---And it exits paddock 7. 
 
Right?---We had a sign on each of those Western Pow er 
gates, so one on the entrance to the property and o ne on 
the exit of the property.  And we had one on the fr ont 
gate, which is where paddock – well, it’s just – us ed to be 
just on the edge of paddock one.  Right in the nort heast 
corner of the property, where paddock 2 is, your Ho nour, on 
the map. 
 
I see.  So that’s at the top northeast corner of yo ur 
property, on paddock 2?---Correct, your Honour. 
 
NIALL, MR:   I tender that if your Honour pleases. 
 
KENNETH MARTIN J:   Yes.  The photograph of the sign, 
entitled Environmentally Sensitive Area, and the ot her 
writing on that sign, will be exhibit 8. 
 
EXHIBIT  8 Plaintiffs 

Photograph of sign, entitled 
Environmentally Sensitive Area 
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NIALL, MR:   And then the next document, Mr Marsh, are you 
able to identify that for his Honour?---Yes.  Your Honour, 
these are the signs that we replaced those older si gns with 
in 2010. 
 
And - - -  
 
KENNETH MARTIN J:   Just hold that one up if you would be 
so kind?---Sorry. 
 
Thank you.  Right.  Got it.  
 
NIALL, MR:   And did you erect those signs anywhere on 
Eagle Rest?---Yes, we did. 
 
And where did you erect those signs?---We erected t wo down 
this corner, so where the North (indistinct) Road f irst 
joins Eagle Rest at the end of paddock 9.  We had -  - -  
 
So the bottom south tip of paddock 9?---Yes.  We ha d two 
there. 
 
Two there?---We had one at the junction just descri bed, 
between paddock 10 and 9. 
 
Yes?---We had one – your Honour, this is the Wongar up Road 
that comes around, that joins – it’s a T-section th at joins 
the North – North (indistinct) and the South Glenor chy 
Road.  We put one there.  
 
KENNETH MARTIN J:   On paddock 10?---Correct.  We had one 
in paddock 12.  We had one – there’s some dams – I don’t 
know if you can clearly see them – right on the edg e on the 
west side of paddock 13, not far up from the juncti on to 
paddock 12, we had one sign there, and down towards  the 
other boundary we had another sign.  We had one on each of 
the entrance to the Western Power major power line,  where 
that entered in through paddock 13 and exited throu gh 
paddock 7.  We had one there.  Against paddock 14.  We had 
one right in the northwest corner of paddock 4, and  we had 
one on our main entrance in paddock 2, your Honour.   
 
All right. 
 
NIALL, MR:   I tender that, if your Honour pleases. 
 
KENNETH MARTIN J:   The 2010 sign in the areas as described 
by Mr Marsh, entitled Certified Organic Farm, Stric tly No 
Entry, and the other writing that follows, will be exhibit 
9. 
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EXHIBIT  9 Plaintiffs 
2010 sign in the areas as described by 
Mr Marsh, entitled Certified Organic 
Farm, Strictly No Entry 

 
NIALL, MR:   Your Honour, I just need to, if your Honour 
pleases, identify some documents through this witne ss.  
Next to you there should be a series of – well, you  see the 
series of folders.  If you go to volume 1, please.  And in 
the bottom right hand corner, there is numbers appe aring in 
black, once you open it up.  Do you see numbers in 
black?---Yes. 
 
If you can go to page 211.  Do you have that?---Yes , I do. 
 
Are you able to identify that document, please?---I t was a 
photo that we took back in 2008. 
 
And the writing, are you able to identify that, Mr 
Marsh?---Yes. 
 
Well, could you tell his Honour what it is?---It is  a – it 
was a – it was a – a- a- some writing for a documen t I give 
the Minister. 
 
So is that your handwriting?---Correct. 
 
And what did you do with the document?---I gave it to Mr 
Edmond. 
 
And when did you do that?---That was in about Febru ary 
2009, I think. 
 
Two thousand and?---9. 
 
I tender that, if your Honour pleases. 
 
KENNETH MARTIN J:   Is it significant that I be able to 
read the writing that’s on there or not? 
 
NIALL, MR:   We will get you a colour legible copy, your 
Honour. 
 
KENNETH MARTIN J:   All right.  Any objection, Ms Cahill? 
 
CAHILL, MS:   No, your Honour. 
 
KENNETH MARTIN J:   All right.  Well, by reference to the 
index to volume 1, the document at page 211, which is 
document 22, is now part of the trial bundle. 
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NIALL, MR:   If your Honour pleases.  Could you then turn 
to page 214?---Yes. 
 
Can you identify that document, please?---It was a – a 
letter that I supplied to the Shire of Kojonup – We st 
Arthur, sorry.  My apologies, your Honour. 
 
I tender that, if your Honour pleases. 
 
CAHILL, MS:   No objection, your Honour. 
 
KENNETH MARTIN J:   All right.  What’s described in the 
index as document 25, being found entirely at page 214 of 
volume 1, will be part of the trial bundle. 
 
NIALL, MR:   If you then go to page 290 – that’s volume 2, 
I think.  Start of volume 2, Mr Baxter – Mr Marsh, I’m 
sorry.   
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   Are you able to identify that document, 
please?---Yes. 
 
What is it?---It’s a – a letter I give to the Kojon up 
Shire.   
 
I tender that, if your Honour pleases. 
 
KENNETH MARTIN J:   Any objection, Ms Cahill?  
 
CAHILL, MS:   No, your Honour. 
 
KENNETH MARTIN J:   All right.  The document in volume 2 
indexed as number 47 at page 290, will be part of t he trial 
bundle.   
 
NIALL, MR:   Now, on that letter, Mr Marsh, the date 
appearing at the top right-hand corner is 29 Novemb er 
2010?---Yes. 
 
At the time that you sent that letter to the Shire of 
Kojonup – Kojonup, I beg your pardon – had you obse rved any 
canola swathes within the boundary of your property ?---No. 
 
Now, could you go to page 318, please?---Yes. 
 
Are you able to identify that document for his 
Honour?---Yes, that’s a map, your Honour, that I, y es, I 
prepared. 
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Beg your pardon?---That’s a map I prepared. 
 
And are you able to tell his Honour when you prepar ed 
it?---That was prepared in 2010, your Honour. 
 
When in 2010?---Just – that would have been prepare d in 
December. 
 
Can you recall when in December?--- Not exactly, no . 
 
All right.  And what does that – when you say a map  you 
prepared, what does it show, Mr Marsh?---It identif ies in 
black, your Honour, the area where Mr Baxter had pl anted 
GM, and it demonstrated an area of the contaminatio n of 
Eagle Rest.  And, of course, it identified our prop erty by 
the paddock numbers. 
 
And just to be clear, when you say that it identifi es the 
area contaminated, how does the diagram show that?- --With 
the – where I’ve got the lines - - -  
 
KENNETH MARTIN J:   Diagonal hatching?---Yes, your Honour. 
 
NIALL, MR:   And how did you come to the conclusion that 
that was the area that had been contaminated?---We could 
physically see the canola plants swathes. 
 
I tender that if your Honour pleases. 
 
KENNETH MARTIN J:   Thank you.  The document in volume 2 
which in the index is number 54, comprising the map  
prepared by Mr Marsh at page 318, is now part of th e trial 
bundle.  
 
NIALL, MR:   And, sorry to do this, Mr Marsh, but if you go 
back to volume 1 at page 12, you will see a diagram  with 
some handwriting on it, and down the bottom right c orner 
some numerals.  Are you able to identify the 
handwriting?---That is my writing. 
 
And what does that document show, Mr Marsh?---It sh ows the 
area of contamination.  It identifies the paddock i nvolved 
on Mr Baxter’s property where the GM was – canola w as 
grown.  It identifies Eagle Rest paddocks by number .  It 
also identifies some GPS locations where we’d recor ded the 
canola incursion on the property. 
 
I tender that if your Honour pleases. 
 
KENNETH MARTIN J:   Yes.  The one-page document in volume 1 
at page 12, which forms part of a bundle of maps as  
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document 1 within the proposed tender bundle at pag e 12, 
dated 19 December 2010, will be included as part of  the 
trial bundle. 
 
NIALL, MR:   Thank you.  Would you have a look at this, 
please, Mr Marsh, and I have a copy for your Honour .  It’s 
not in the trial bundle, your Honour.  Just look th rough 
the document in its entirety, Mr Marsh, including t he 
numbers and letters that appear in the following pa ges.  
Are you able to identify that document for his 
Honour?---Yes, your Honour, I did. 
 
Looking at the front page, there is some numbers in  – or 
letters and numbers in red.  Are you able to tell h is 
Honour who put those on the document?---I did, your  Honour. 
 
And what do they represent?---Each location where w e picked 
up GM canola plants. 
 
KENNETH MARTIN J:   So each location where you picked up 
what, Mr Marsh?---A swathe canola plant. 
 
A swathe canola plant?---Yes. 
 
NIALL, MR:   And when did you make this record?---This was 
done around March, April 2011. 
 
And if you go in, three pages in, there’s the words  
“paddock 7, 3042011” and some letters and 
numbers?---Correct. 
 
Are you able to tell his Honour what they represent ?---It 
identifies the paddock, your Honour, the date and i t 
identifies each location with reference back – it 
identifies each GPS location with a reference back to a 
lettered – how would you say – a point on the map, your 
Honour, if I - - -  
 
KENNETH MARTIN J:   So if we just look at the first one, 
A1.  So it’s south 33 degrees, 14894 east, 116 degr ees, 
48762.  And somewhere on that first one I should be  able to 
find an A1.  Is that - - -?---Yes, if you go to pag e 7 and 
then go to A13 on the map and that identifies the l ocation.  
It’s on the side here - just on this side, your Hon our.  
It’s actually in that bit of bush. 
 
In that bit of bush?---Yes, that sheep camp. 
 
Okay.   
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NIALL, MR:   And when you observed the canola in these 
locations and made the annotations, what happened t o the 
canola?---I picked it up and I put it in a drum – a  seal 
drum. 
 
And how many canola swathes did you pick up?---In t his case 
there was about 250. 
 
And you said you put it in a drum.  Was that one dr um or 
more - - -?---No, there was two drums.   
 
Thank you?---I’m sorry, your Honour. 
 
Now, this records – I think your evidence was – wel l, if 
you go back to that first one in paddock 7 and the date 
03.04.2011.  What does that date represent?---That would 
represent when we were picking them up at that time . 
 
Now, the – you notified NASAA, your evidence shows,  in 
December and you were decertified on 29 December.  What 
happened between 29 December and 4 April on the 
farm?---Well, between that time, obviously, we had to 
prepare a lot of documents in December and so on be cause of 
the incursion and – but after that time we had to t hen go 
about our harvesting, which was delayed, until into  January 
and February.  After we got – even during that harv est, 
your Honour, what I did, I used my good header to t ake off 
the organic crops and that was in paddock 1 to 6.  We then 
prepared an old header to harvest the decertified o r the 
contaminated paddocks, your Honour, so we didn’t cr oss-
contaminate anything at that time. 
 
Was there any time pressures in terms of harvesting  the 
crops that were growing on Eagle Rest?---Yes, there  was.  
It had become paramount that we get them off becaus e the 
longer they were left standing unharvested, your Ho nour, we 
were exposed to a lot of vermin and other issues be cause we 
were also having some storms and that type of thing  in 
2011. 
 
Thank you.  I tender that document if your Honour p leases.  
 
CAHILL, MS:   Not so much an objection as – well, in a 
roundabout way.  I’m lucky, your Honour.  I have be en given 
a version of that top document I think on your bund le.  It 
is much clearer than the version that you have beca use just 
I think the way – its exposure.  And I would ask th at my 
friends substitute that in just so that it’s easier  to 
- - -  
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KENNETH MARTIN J:   Well, I did have that loose one from 
the tranche of material that was given yesterday an d I 
hadn’t quite matched it up with what we have just b een 
looking at, but if it is it certainly is clearer.   
 
CAHILL, MS:   Perhaps if the witness could just identify 
that they’re the same and then we can work off this  better 
copy, that would be very helpful.   
 
NIALL, MR:   Perhaps if Mr Marsh could be shown that 
document?---Thank you.  Yes, that’s a bit better.   
 
Are you able to identify that document, Mr Marsh?-- -Yes. 
 
Is that the document that you described a few momen ts ago 
in your evidence - - -?---Correct. 
 
- - - that was in the bundle that I handed to you?- --Yes. 
 
KENNETH MARTIN J:   So that’s a clearer copy.   
 
NIALL, MR:   Thank you?---Yes, it is much clearer, 
your Honour.   
 
KENNETH MARTIN J:   All right?---Yes. 
 
Well, why don’t we - - -  
 
NIALL, MR:   Substitute that, your Honour.  
 
KENNETH MARTIN J:   Aggregate - - -   
 
NIALL, MR:   Aggregate, your Honour.   
 
KENNETH MARTIN J:   - - - that additional one, recognising 
that it’s a clearer copy of the first page of the b undle 
that was handed.  And the GPS locations as recorded  
longhand by reference to the two pages of aerial ma p 
together will be exhibit 10.   
 
EXHIBIT  10 Plaintiffs 

Clearer copy and the GPS locations by 
reference to two pages of aerial maps 

 
NIALL, MR:   The next document – there’s just two more, 
your Honour.  Page 377, which is volume 2 Mr Marsh? ---That 
was 377? 
 
Thank you, Mr Marsh?---Yes. 
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Now, it may not be easy to identify but if you go d own give 
lines, there’s the words: 
 

From Steve Marsh, Saturday, 8 October 2011, 11.29 a m, 
to Diane Gore, subject:  Contamination and derogati on.” 
 

?---Yes. 
 
Do you see those words?---Yes.   
 
And there what follows - are you able to identify t hat part 
of the document that follows?---Yes. 
 
What is it?---It’s an email I sent NASAA. 
 
And what did it record?---It recorded – sorry, it r ecorded 
how we went about cleaning up the GM canola source.  
 
Yes.  I tender that if your Honour pleases.   
 
CAHILL, MS:   No objection, your Honour.   
 
KENNETH MARTIN J:   Very well.  The email found at volume 2 
page 377 being document 76 in the trial bundle will  be 
accepted as part of the trial bundle.  It contains,  
significantly, the email from Mr Marsh to Diane Gor e, 
subject Contamination and Derogation, dated Saturda y, 8 
October 2011.   
 
NIALL, MR:   And if you go back, Mr Marsh – I’m indebted, 
your Honour.  Go back to 374, Mr Marsh, and I will just ask 
you to look at 374, 375.and 376.  Are you able to i dentify 
that document please?---Yes. 
 
What is it?---It’s records of when we were searchin g and 
picking up the canola source.   
 
Would you just have a read through it, Mr Marsh.  W ho wrote 
that record?---I did. 
 
And what was the dates on which you wrote that reco rd?---It 
was 2011.  2000 - - -  
 
And what does it record?---It records when we searc hed 
- - -  
 
For what?---For the canola – the GM canola.  
 
I tender that if your Honour pleases.   
 
CAHILL, MS:   No objection, your Honour.   
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KENNETH MARTIN J:   All right.  The three pages of longhand 
notes commencing at page 374 going through to 376, which 
Mr Marsh has identified, bearing commencement date 29 
September 2011 and identified in the index as docum ent 75 
will be in as part of the trial bundle.   
 
NIALL, MR:   If your Honour pleases, that’s the additional 
evidence (indistinct) your Honour.    
 
KENNETH MARTIN J:   Yes, all right.  Thanks, Mr Niall.  
Cross-examination.   
 
CAHILL, MS:   If it please, your Honour.  Mr Marsh, I am 
going to refer to those files on your right-hand si de as 
the trial bundle.  So if you could take up volume 1  please 
of the trial bundle.  Now, you started on the path of 
certification in 2002, didn’t you?---Correct. 
 
And you wrote to your parents and is it your brothe r, 
Gary?---Correct. 
 
Have a look at page 209 please.  You recall that le tter, no 
doubt?---Yes. 
 
That’s a letter you wrote in August 2002 to your pa rents 
and your brother Gary, yes?---Yes. 
 
Now, to your knowledge the production of GMO crops was not 
lawful in any shape or form as at 2002, was it?---C orrect. 
 
And so, when you wrote here in the second paragraph : 
 

In future, if you decide to grow a GMO crop, could you 
please inform us so we can change our management 
accordingly – 
 

were you just writing that in anticipation that GMO  crops 
might be legalised at some time in the future?---No .  As I 
recall, I only referred to what was in the standard  at that 
time.  That’s the only (indistinct) I would have to wards 
that, because - - -  
 
Right.  So can I understand your evidence then.  Yo u were 
aware – sorry, I withdraw that – your understanding  was 
that the production of GMO crops was not lawful at all in 
WA at that time, is that right?---That is correct. 
 
But you had read the NASAA standard, yes?---Yes. 
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And you had seen something in there that referred t o the 
production of GMO crops?---I don’t know if it refer red to 
the production of GMO crops, but it was just - - -  
 
Or relevant to it?---Yes. 
 
And that’s why you wrote that sentence in the lette r?---It 
was only – it also referred to chemical and spray d rift.  
So it was just – it’s just – as I say, it was just referred 
to in those standards, and that’s – I just wrote it  as a 
part of the letters that I give as a part of my 
requirements to achieve certification. 
 
All right.  Was that part of your risk management 
practices?---We’re required under the certification  to give 
notice to our neighbours. 
 
All right.  Now, you do refer there, in the – you s ee the 
second paragraph in that first line at the end, you  say: 
 

It would be greatly appreciated if care is taken to  
avoid contamination of Eagle Rest. 
 

You mention: 
 

chemical spray drift, etcetera, or GMOs in particul ar. 
 

See that?---Yes. 
 
What did you understand – sorry.  When you used the  
expression “contamination” in that letter, what did  you 
understand that to mean at the time?---I couldn’t –  can’t 
really recall what I meant at that time, because - - -  
 
What you meant by that?---- - - it’s a long time ag o, with 
due respect.  You know, it’s - - -  
 
And it might have meant something different to you then 
than it does now?---Look, I can’t recall in what re ference 
I used that - - -  
 
All right?---- - - that - - -  
 
And you can’t remember whether you were intending t o refer 
to contamination of land or contamination of produc t, or 
both?---No.  I certainly couldn’t recall that in th at 
detail at that time. 
 
All right.  Thank you.  Now, I think it was in 2004 , wasn’t 
it, that you started to get some level of certifica tion 
from NASAA;  I think some in conversion accreditati on and 
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part of your farm was certified as organic, is that  
right?---Yes.  2004, we achieved - - -  
 
All right?---2004 and 5 we achieved certification. 
 
Now, in 2007, you signed a licence agreement with N ASAA.  
You had had one before in 2003, but you signed a ne w one in 
2007, didn’t you?  Can’t remember?---Well, I - - -  
 
Would you like me to show you it?  Page 40?---Yes.  Page 
40.  See that handwriting in the top right hand cor ner of 
page 40?  0907, do you see that?---Yes. 
 
Is that your handwriting or someone else’s?---That doesn’t 
look to be my handwriting. 
 
Okay.  If you go to page 49, your signature – is th at the 
one that appears second:  S.G. Marsh?  Or was yours  the 
first one? 
 
KENNETH MARTIN J:   S.W. more likely, Ms - - - 
 
CAHILL, MS:   I beg your pardon?---We’re talking on the 
left hand top - - -  
 
Yes?---- - - side?  That is my signature, as S.W. 
 
Yes.  And over the date is – over the right hand si de is 14 
September ’07?---Correct. 
 
Does that remind you that this is the licence agree ment or 
contract you had with NASAA that you entered into i n 
2007?---Correct. 
 
You didn’t enter into another agreement with NASAA before 
the incursion of GM canola onto your property in 
November/December 2010, did you?---Not that I recal l. 
 
Now, this contract, when you signed it in 2007, did  you 
read it before you signed it?---Yes.  I would presu me I 
would have. 
 
Do you recall reading it carefully or just skimming  
through, or somewhere in-between?---Look, I can’t r ecall in 
what detail I read the document in 2007. 
 
Have you ever read it in any detail?---I would beli eve I 
would have read it.  Yes. 
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Okay.  Did you read it in detail after – sorry – sh ortly 
after the GM canola blew into your property in 
November/December 2010?---I can’t recall. 
 
Now, in your statement of claim – your amended stat ement of 
claim in these proceedings, you mention about some 
conventional canola blowing into your property in 2 008.  Do 
you recall that reference in your statement of clai m?---Did 
I recall that it blew onto the property? 
 
No.  All I’m asking you about - - -?---I didn’t – I  don’t – 
there was - - -  
 
Sorry.  I beg your pardon.  I beg your pardon?---Th ere was 
an incursion of conventional canola in 2008 on the 
property. 
 
Yes.  I’m sorry.  That was my mistake.  There was, let’s 
say an incursion, exactly, of conventional canola i n 2008.  
And that’s what you refer to at page 211 Mr Niall j ust took 
you to, is that right?---Correct. 
 
And the reason that you corrected me there was beca use your 
– the inference you drew at the time was that that canola 
had been – got there, if you like, by wild animals? ---I had 
no evidence of that at the time, and I did not real ly know 
how it occurred on the farm. 
 
No.  I wasn’t suggesting that you did know.  What I  was 
putting to you is that that was the inference that you drew 
at the time, that it must have been animals?---I qu estioned 
that quite a lot, for two reasons:  there was a lot  of 
rabbits on that road, but at the same time, the equ ipment 
Mr Baxter using was a highly – a seeder combine, an d that 
had a blower.  But I couldn’t appreciate how a anim al could 
find a seed for that incursion to happen at that sa me time 
that year.  So I was not sure, and, even though I d id apply 
that here, I wasn’t – I didn’t really know how that  
incursion occurred. 
 
So let me understand your evidence.  Even though yo u say 
here, four lines from the bottom, “source of contam ination: 
rabbits”, and what was what you wrote in your lette r to the 
Minister for Agriculture at the time, you weren’t s ure in 
your own mind whether that was in fact the origin o f the 
conventional canola?---I didn’t have proof on how i t 
incurred;  I presumed.  That’s all. 
 
Now, nevertheless, you regarded this as contaminati on of 
Eagle Rest, didn’t you?---Yes. 
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And can I just understand then what you meant by 
“contamination”?---It’s a foreign plant now – or it ’s an 
incursion of this conventional canola in my crop. 
 
In your crop?---Yes. 
 
Right.  Not on the land;  in a crop?---Well, specif ically, 
that canola would have to grow from the land. 
 
Let me just understand that.  What was – what do yo u say 
the conventional canola contaminated in 2008?---Wel l, it 
had to contaminate the land to which it grew - - -  
 
All right?---- - - onto the – into – well, which it  grew 
from. 
 
So you found a volunteer conventional canola plant in 2008, 
is that right?---I found a number. 
 
All right.  And was it the fact that the volunteer plant 
grew that constituted contamination, in your view?- --It was 
the fact that that canola plant was growing on my l and 
within that particular crop. 
 
So it was growing in a crop;  that’s what constitut ed 
contamination?---It was growing – it has now transf erred 
onto my land - - -  
 
Yes - - -?---- - - and it was growing within that c rop. 
 
Right.  But it wasn’t growing on pasture?---This – no. 
 
So what I’m trying to understand here is what you m eant by 
“contamination” at the time.  Do I understand from your 
answer, Mr Marsh, that if the volunteer conventiona l canola 
plant or plants had been growing on pasture, that w ould not 
have been contamination, in your view, at that time ?---I 
don’t think you can come to that conclusion, becaus e we had 
found it, in this particular case, in that particul ar 
location.  So I couldn’t come to – I can’t agree wi th you 
on that point. 
 
What I’m trying to get to is what your understandin g of 
contamination by conventional canola was in 2008.  Did it 
require a volunteer plant to grow in a crop, or did  it 
simply require a volunteer plant to grow anywhere o n your 
farm?---In this particular case, it was growing - -  -  
 
Just talk generally, please, Mr Marsh?---Well - - -   
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In 2008 - - -?---- - - it would be – I would deem i t on my 
land. 
 
All right.  So even in pasture?---Yes. 
 
And in any amount?  A single plant growing on pastu re would 
constitute contamination of your land, is that righ t?---My 
understanding is that, if that incursion – in this 
particular case, it had grew within a crop, and the refore 
it was what we had to deal – they’re the facts we h ad to 
deal with at that time - - -  
 
All right?---- - - and I would appreciate to stay -  - -  
 
Thank you for that.  Thank you for that.  I underst and what 
you understood to be contamination to the extent th at there 
was a volunteer plant in the crop?---Can I just sta te, 
there was a number of plants here;  there wasn’t on e.  If I 
recall correct - - -  
 
How many?---- - - there was around 12. 
 
12, in a crop, yes?---In this particular case, yes.  
 
So 12 volunteer plants in a crop constituted contam ination 
in your view?---It’s a different variety – it’s a d ifferent 
plant within that - - -  
 
Yes.  I understood.  It’s contamination of your cro p by 
conventional canola, isn’t it, in your view?---It i s only 
relative for that first year as – as contamination.    
 
Only relevant - - -?---Look - - -  
 
Just explain that statement.  It’s only contaminati on for a 
year, is that what you mean?---No.  It – under the – as I 
understand the standards, if a plant grows there fr om 
another source on an organic farm, after that 12 mo nths 
that plant is, as long as it’s from a natural sourc e, of 
course, is deemed as being a natural – a natural pl ant, and 
then it fits in with that certification. 
 
I see.  So what you’re saying is that a volunteer 
conventional canola plant contaminates when it grow s on the 
land for the first 12 months, but after that, it be comes, 
in effect, part of the organic pasture?---Can I jus t say 
something, your Honour - - -  
 
Sorry.  Could you answer my question first, please? ---Could 
you repeat the question, please. 
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Is your evidence that if a conventional canola volu nteer 
plant germinates on your land, that is contaminatio n of 
your land for 12 months, after which time that cano la plant 
becomes part of the organic pasture?---The issue ra ised 
- - -  
 
Can you answer my question, please. 
 
NIALL, MR:   Well, with respect, your Honour, the witness 
was about to answer the question. 
 
KENNETH MARTIN J:   Yes.  All right.  Well, we will hear a 
little more of the answer.  But it didn’t seem prom ising. 
 
THE WITNESS:   I deemed it – yes, for 12 months. 
 
CAHILL, MS:   After that, it became part of the organic 
pasture?---Well, it fitted into that.  Yes. 
 
Yes.  But before that, it was contamination?---In m y view. 
 
As you understood the standards?---Look, you know, as my 
view that entering the property, that - - -  
 
Yes?---- - - I deemed that contamination of the lan d.  Yes. 
 
Yes.  All right.  And, just to be clear, that doesn ’t 
matter whether the volunteer plant germinates in th e crop 
or on pasture?---What relevance - - -  
 
I’m asking the question.  You would have considered  in 
2008, a volunteer plant germinating in a crop and a  
volunteer plant germinating in a pasture to both be  
contamination of your land?---We’re dealing with a 
conventional canola plant, and if it grew in the pa sture, 
obviously, it would be controlled either through th e stock 
or some means. 
 
So it’s not contamination if it’s in the pasture?-- -It’s 
still contamination of the property. 
 
I see.  And does it matter how many plants germinat e – 
volunteer plants germinate?  Can there be contamina tion 
from just one?---Obviously, the more – more plants that 
germinate, the greater the contamination, or the mo re 
plants - - -  
 
Yes.  That’s not my question.  Can you have contami nation, 
in your view, from one volunteer plant germinating on your 
land?---That would depend in – in one conventional canola 
plant. 
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Yes.  Is your answer yes or no?---No. 
 
No.  So you need to have more than one, yes?  How m any, Mr 
Marsh, before it constitutes contamination?---If we ’ve had 
an example of this, yes, one would deem to be a 
contaminant.  So - - -  
 
So one volunteer plant on your whole farm is enough  to 
constitute contamination?---One canola plant. 
 
Thank you.  Now, you didn’t report this contaminati on in 
2008 to NASAA, did you?---We had had – not as I rec all. 
 
Thank you.  You didn’t think you needed to, did you ?---I 
removed those plants and – yes.  I removed those pl ants. 
 
Did you think you needed to - - -  
 
KENNETH MARTIN J:   When you say you removed the plants, 
did you pull them out?---I did, your Honour. 
 
All right.  Thank you.   
 
CAHILL, MS:   Did you think you needed to report it to 
NASAA under the standards?---We had discussed this with 
NASAA - - -  
 
Was that with Stephanie Goldfinch?---Look, I can’t recall. 
 
It could have been Stephanie Goldfinch?---Could hav e been. 
 
But you had discussed about the incursion of conven tional 
canola onto your property before 2008 with NASAA, h ad 
you?---Yes.  I can’t recall exactly when. 
 
Was it before this event of incursion?---I can’t re member 
when.  Sorry. 
 
So you might not have had a conversation with NASAA  at this 
point?---We had had a discussion about what would h appen in 
regard to seed when it grows.  As I said, there’s t hat 12 
months window that it has to be controlled. 
 
Was that before this incursion or after?---I can’t recall.  
I can’t recall. 
 
You can’t recall.  Did you think that, at the time,  in 
2008, that NASAA had a zero tolerance approach to 
conventional canola?---No. 
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You didn’t?---No. 
 
Did you think that NASAAs approach was that there w as some 
tolerance for conventional canola on an organic 
farm?---Look, I can’t speak on behalf of NASAA.  I don’t 
know. 
 
I’m just asking what your understanding was at the 
time?---I - - -  
 
NIALL, MR:   I object on the basis of relevance, your 
Honour. 
 
THE WITNESS:   I don’t - - -  
 
KENNETH MARTIN J:   Do you press the question, Ms Cahill? 
 
CAHILL, MS:   I can leave it, your Honour. 
 
KENNETH MARTIN J:   All right. 
 
CAHILL, MS:   Now, 2009, if we roll forward a year, 
Mr Marsh, there was talk of the West Australia Gove rnment 
allowing GM canola to be grown commercially, wasn’t  there, 
and you were aware of that?---Yes. 
 
And there was some trials being conducted in 2009 i n the 
Great Southern region, wasn’t there?---That’s corre ct. 
 
Including in and around Kojonup, and the West Arthu r 
Shire?---Yes.  I’m not sure about West Arthur, but I was 
aware. 
 
That concerned you, didn’t it?---In 2009? 
 
Yes?---Only – yes. 
 
And it concerned you because you don’t agree with G M 
farming, do you?---How a farmer farms his land, tha t’s his 
– his business. 
 
You don’t agree with GM farming, do you?---How a fa rmer 
approaches, I do not believe I’ve a right to interf ere.  
That’s - - -  
 
That’s not my question.  My question is whether you  agree 
with GM farming?---No.  No, it’s against - - -  
 
And was that one of the reasons why you were concer ned 
about the trials and the possibility of GM canola 
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production becoming lawful in Western Australia?--- Could 
you repeat that question, please? 
 
Was the fact that you don’t agree with GM farming, one of 
the reasons why you were concerned about the trials  that 
were being conducted in 2009, and the possibility t hat GM 
canola could be legalised for production in Western  
Australia?---Sorry, I’m just having a bit of troubl e 
hearing, your Honour, sorry.  
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   Can’t hear me? 
 
KENNETH MARTIN J:   Yes, I think it is a little difficult 
with the roar, so perhaps - - -  
 
CAHILL, MS:   The air-conditioner. 
 
KENNETH MARTIN J:   - - - if you could repeat the question. 
 
CAHILL, MS:   Mr Marsh, you’ve said that you didn’t agree 
with GM farming?  Yes?---Yes. 
 
And you don’t agree with it, do you?---It’s – it’s 
different to where I want to farm. 
 
You don’t agree with it, do you?---It’s a different  system 
of farming than I wish to participate in. 
 
I thought we had established you don’t agree with 
it?---Okay. 
 
Is that right?---Correct. 
 
You would prefer it if it were illegal.  Isn’t that  
right?---I have no decision over that. 
 
I’m not suggesting you do?---That’s - - -  
 
What I’m asking you about is your preference.  Your  
preference would be that it – it be illegal?---Your  Honour, 
I really feel that how a farmer farms his land, I d on’t 
make the decisions of government, or whatever, and if 
somebody wishes to farm GM and that, that’s their c hoice, 
your Honour.  I find that question a little bit out  of – 
out of – out of context to – to what we’re trying t o 
establish, your Honour. 
 
I will move on, your Honour. 
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KENNETH MARTIN J:   All right. 
 
CAHILL, MS:   Page 212 of the book in front of you, please, 
Mr Marsh.  This is the letter that you wrote to the  Shire 
of Kojonup in April 2009?---Correct. 
 
And you say here, in the first paragraph, third lin e, 
formally notifying the shire that - that’s a descri ption of 
your farm lots, isn’t it, there in the second 
line?---Correct. 
 
You say, “Formal - - -” – “This is to formally noti fy 
property of Eagle Rest,” etcetera, “are formally de clared 
genetic modified organism free.”  You wrote 
that?---Correct. 
 
Who had made that declaration?---I did. 
 
You?  And what was the formal part of it?  How had you done 
that formally, or was it by this letter that you so ught to 
do that?---It was by this letter. 
 
So this letter was intended to be a formal declarat ion that 
your farm was GM free.  Is that right?  Yes?---Yes.  
 
And what did you mean by “GM free”?---Exactly what it said, 
to keep the property GM free. 
 
Did you mean that there would be – there would not be a 
single volunteer GM plant on your property ever?  I s that 
what you meant?---Look, I wouldn’t – I don’t believ e you 
could come to that conclusion, because I don’t know . 
 
So just – just trying to understand what you meant by “GM 
free”?---It was to try and protect the property and  my 
farming system.   
 
Yes.  But what you meant by GM free.  There was – t hat you 
would never permit a single volunteer plant on the 
property.  Is that what you meant by formally decla ring it 
to be GM free?---It’s – when I wrote these letters,  
obviously the State Government was looking at relea sing GM.  
There was a lot of discussion.  I just wished to ke ep the 
property, as I read the standards, GM free. 
 
In the second paragraph you talk about NASAA, and y ou say 
there, you tell the shire it has zero acceptance of  GMOs.  
See that?---Yes. 
 
That was your understanding at the time of the stan dards, 
was it?---Correct. 
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And what did you mean by that?  What did you mean b y “zero 
acceptance of GMOs”? 
 
NIALL, MR:   I object to the question, your Honour, 
somewhat belatedly.  The document speaks for itself .  If 
the question is what did you mean to convey by it, it 
conveys it by the words on the letter.  If the witn ess is 
being asked what did the witness understand to be “ zero 
acceptance”, it’s not relevant. 
 
CAHILL, MS:   I asked him what he meant by “zero 
acceptance”.  It’s his letter, your Honour. 
 
KENNETH MARTIN J:   I think I will allow the question, in 
the context of what’s at issue. 
 
CAHILL, MS:   What did you mean by “zero acceptance of 
GMOs” when you wrote it here, Mr Marsh?---I was jus t 
concerned about if GM was – canola was growing near by, and 
that affected the property.  I just wanted to prote ct the 
property in case. 
 
I understand what your evidence about the purpose o f the 
letter.  I’m trying to get to the bottom of the sta tements 
that you made to the shire.  You’ve told the shire that 
NASAA has zero acceptance of GMOs, and I’m trying t o 
understand what you meant by that, when you said th at.  
What did you mean by “zero acceptance of GMOs”?---I  can’t 
speak for NASAA, or the standards. 
 
I’m not asking you to do so.  I’m asking you to tel l his 
Honour  what you meant when you wrote that NASAA ha d zero 
acceptance of GMOs?---As I read the standards, ther e was no 
tolerance of GMOs in a organic certification system  like 
ours. 
 
In an organic certification system.  So no GMOs in the 
crop.  Zero tolerance for that.  Is that right?  Th at was 
your understanding?---Yes. 
 
Zero tolerance of any - - -?---On the land - - -  
 
On the land?---Not the crop because the crop is goi ng to 
grow from the land. 
 
Yes.  But even in a pasture, there would be zero to lerance 
of any GMOs in the pasture?  That was your understa nding, 
was it?---Presume so, because the sheep are going t o graze 
those places. 
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So this comes back to a single volunteer plant woul d – 
would be inconsistent, or incompatible, with this z ero 
tolerance?---I – I can’t comment for NASAA, that - - -  
 
No.  I’m asking for your understanding, Mr Marsh.  I just 
reiterate that?---I was concerned what the implicat ions 
would be if – if my property became contaminated. 
 
I’m not asking you about that.  I’m asking what you  meant 
when you told the shire NASAA had zero tolerance fo r GMOs.  
And we’ve established zero tolerance in the crop an d in the 
land - - -  
 
NIALL, MR:   Zero acceptance, your Honour.   
 
KENNETH MARTIN J:   I beg your pardon?  
 
NIALL, MR:   The word is zero “acceptance”. 
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   If my learned friend is going to - - -  
 
CAHILL, MS:   I’m sorry.  I beg - - -  
 
NIALL, MR:   - - - cross-examine on a document, it should 
be done accurately. 
 
CAHILL, MS:   Yes.  I accept that, your Honour.  So my 
friend is quite right.  It says “zero acceptance”.  What I 
would like to understand is what you meant by that.   So 
zero acceptance in the crop of GMOs, is that right?  
 
NIALL, MR:   Well, it’s a misleading question, in my 
submission.  Whether it’s being asked zero acceptan ce in 
the crop completely or as one item. 
 
KENNETH MARTIN J:   I think the witness can be probed in 
terms of his understanding of what he wrote, using that 
phrase, so I will allow the question. 
 
CAHILL, MS:   Thank you.  Is that what you meant, Mr 
Marsh?---Could you repeat that again, please. 
 
Where you wrote here that there was zero acceptance  by 
NASAA of GMOs, you meant to include, didn’t you, ze ro 
acceptance of any GMOs in the crop?---At the time I  wrote 
this, I was just concerned. 
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I understand the purpose and the reasons behind wri ting the 
letter.  What I’m exploring with you is the stateme nts you 
made and what you meant by them;  not the purpose b ehind 
them, but what you meant by them.  The meaning you were 
intending to convey.  So, here I’m asking you about  the 
meaning you intended to convey by the phrase “zero 
acceptance of GMOs” with reference to NASAA?---Yes.   I 
can’t - - -  
 
So - - -?---- - - recall. 
 
You meant that NASAA had zero acceptance for GMOs i n crop, 
is that right?---I – these letters were based on as  I read 
the standards, that – that is – that’s all, your Ho nour.  I 
- - -  
 
Did you mean zero acceptance of any GMOs on your la nd at 
all?---I read it as if the land was contaminated by  GMOs, 
that it could impact on my certification.  
 
All right.  So - - -?---That – so I endeavoured to make 
this known to the shire and so on – the people. 
 
And is that the best answer you can give me as to w hat you 
meant by the phrase, “zero acceptance of GMOs”? 
 
NIALL, MR:   It’s not for the witness to gauge whether it’s 
his best answer or his worst answer, with respect, your 
Honour.  
 
KENNETH MARTIN J:   I think you need to rephrase, Ms 
Cahill. 
 
CAHILL, MS:   I withdraw it, your Honour.  Now, 
contamination, Mr Marsh, at this stage, you use the  
language of “contamination” in the last sentence of  this 
letter.  You talked before about your understanding  of 
contamination in 2008, in the context of volunteer plants 
growing on the land – on your farm – your farm land .  Did 
contamination extend to just canola material restin g on the 
land but not having germinated?---I think we can on ly deal 
with the facts of what occurred, which was swathed canola – 
sorry - - -  
 
Looking at before then.  I’m sorry to interrupt you , Mr 
Marsh, but I’m just trying to make things move a li ttle 
quickly.  I’m talking about a letter that you wrote  in 
2009, before the incursion - - -?---Yes. 
 
- - - and your reference to contamination there and  what 
you meant by it.  Did it extend, when you used the language 
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of “contamination” there, in your mind, would conta mination 
extend not only to the growing of volunteer GM cano la on 
your property, but also just GM canola material res ting on 
your property or touching it?---Look, in 2009, you know – I 
can’t recall – it only referred to the fact, your H onour, 
of – yes.  (indistinct) explain. 
 
It’s a simple question, Mr Marsh.  In 2009, did you  think 
that contamination under the standards extended to GM 
canola material just lying on your property and not  
actually growing there?---I read the standard said if the 
property was impacted or an incursion of GM materia l come 
on the property, I didn’t know what form NASAA woul d deem 
decertifiable.  
 
Did you think it possible that NASAA could take the  
position that contamination had occurred where the plant 
material just rested on the property and wasn’t gro wing 
there?---I couldn’t – I’m sorry, but I can’t form o pinion 
of what NASAA would have done. 
 
I’m not asking you about that.  I’m asking you abou t what 
was in your mind at the time, when you wrote this l atter to 
the shire?---I can’t recall in that detail. 
 
Right.  Now, at around the time that you were writi ng to 
the West Arthur Shire – West Arthur Shire in the Ko jonup 
Shire, you had a telephone conversation with NASAA,  didn’t 
you, a Ms Susan Shelton.  Do you recall that, April  
2009?---No, I don’t recall. 
 
You asked her, didn’t you, if she would, or if NASA A would 
write a letter to you, advising that NASAAs standar ds had 
zero tolerance to GMOs in organics?---This is in 20 09? 
 
Yes?---Yes.  The - - -  
 
Your answer is yes?---Sorry.  Sorry.  Could you jus t repeat 
that again, sorry. 
 
You had a telephone conversation with Susan Shelton  of 
NASAA.  Do you know who Susan Shelton is?---I’ve ne ver met 
her, but – yes. 
 
You’ve spoken to her on the phone though, haven’t 
you?---No.  I can’t recall. 
 
Do you know who Susan Shelton is?---Yes.  She works  for 
NASAA. 
 
I beg your pardon?---Yes. 
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She works for NASAA, doesn’t she?---Yes. 
 
Yes?---Yes. 
 
Now, in April 2009, didn’t you have a phone convers ation 
with her, in which you told her that one of the shi res had 
suggested that NASAA write a letter, advising that NASAAs 
standards has zero tolerance to GMOs in organics.  And you 
said that you would like that letter to be sent to you 
preferably that day?---I don’t recall that conversa tion. 
 
You don’t recall that?---No. 
 
You recall though, don’t you, asking for a letter f rom 
NASAA about their attitude to GM canola 
contamination?---No. 
 
No.  All right. 
 
KENNETH MARTIN J:   You’re shaking your head.  Just for the 
transcript, that’s a negative answer. 
 
CAHILL, MS:   Just show you a document that I will ask you 
to identify, Mr Marsh.  You recognise this letter, don’t 
you?---Yes.  Yes.  It’s 23 April. 
 
That’s a letter that you asked NASAA to provide to you, 
isn’t that right?---Yes.  True. 
 
Yes.  You asked NASAA to write this letter to you, didn’t 
you?---I don’t know that that’s the right context.  I 
inquired to NASAA of what the impacts – I just aske d for 
clarification, that’s all. 
 
Sorry.  You asked for - - -?---I’ve asked for clari fication 
on what – what – yes.  I just asked for clarificati on.  
That’s all. 
 
About what?  What did you ask for clarification 
about?---Just if – if they could be a risk to the p roperty. 
 
GM canola?---Yes. 
 
So can I be clear about your evidence.  Are you tel ling his 
Honour that you asked NASAA for clarification about  whether 
GM canola could be a risk to your property, and thi s was 
the response you got.  Is that your evidence?---Yes . 
 
Thank you.  Now, they write to you on 23 April 2009  - 
that’s Stephanie Goldfinch - talks about your conce rns and 
that was the position, wasn’t it?  You had concerns  at that 
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time for the risks to your livelihood posed by the 
potential GMO trials in WA?  That was your position ;  you 
had concerns?---No.  Not for the trials. 
 
All right.  But for any future legalisation of GM 
canola?---It become commercial. 
 
Now, Ms Goldfinch tells you: 
 

The issue of contamination from GMO is a risk to yo ur 
certification – 
 

And you took that on board, did you?  You took that  on 
board, that sentence?---Yes. 
 
Right.  And then she refers to the national standar d, and 
you were familiar with the national standard, weren ’t 
you?---I hadn’t read the national standard in detai l. 
 
But you knew what the national standard was?---My 
understanding is that the NASAA standards reflected  the 
national standard. 
 
All right.  And then she says that that national st andard 
is quite clear.  Products known to be contaminated with GM 
cannot be sold as organic.  You read that when you received 
this letter, didn’t you?---I would have done, yes. 
 
And that was the clarification that you had sought that – 
and you understood from that obviously that what NA SAA was 
concerned about was contamination to product.  Woul d you 
agree?---No. 
 
No.  You read it differently, did you?---The organi c – I’m 
sorry. 
 
Sorry, you were about to explain your answer as to why you 
disagreed with what I put to you, that you must hav e 
appreciated from the second paragraph of this lette r that 
NASAA’s concern was with contamination of product.  Did you 
want to expand on your answer or not?---I can’t exp and more 
than that.   
 
All right.  Quite clearly, Mr Marsh, from this seco nd 
paragraph, NASAA was only concerned with product th at was 
going to be sold and what was contaminated.   
 
NIALL, MR:   I object to the question, your Honour.  This 
witness can’t possibly - - -  
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KENNETH MARTIN J:   On the basis of NASAA’s concern. 
 
CAHILL, MS:   Yes.   
 
NIALL, MR:   And only.   
 
KENNETH MARTIN J:   I uphold the objection. 
 
CAHILL, MS:   Sorry, I will rephrase.  You could have only 
understood it in one way I suggest, Mr Marsh. 
 
NIALL, MR:   Well, I object to that.  I mean, the letter 
speaks for itself.  How many ways or individual way s – I 
mean, we have had about half an hour of an understa nding of 
what this witness has – in our submission it has go ne 
beyond the question of relevance and we don’t seek at all 
to cavil with your Honour’s ruling a few moments ag o, but 
in our submission it could not possibly be relevant  as to 
what this witness perceived to be the meaning of th e 
standards or what this witness perceived to be NASA A’s 
understanding. 
 
CAHILL, MS:   This witness’s state of mind as to what 
constituted contamination, zero tolerance, and what  NASAA’s 
response to an event of incursion would be are all highly 
relevant to what then unfolded from November/Decemb er 2010, 
your Honour.  What I would like to do is get that 
evidentiary record very clear before we get to the incident 
of incursion so that your Honour has the opportunit y to 
assess both the actions of NASAA and, more particul arly in 
the context of this witness’s evidence, his respons e to 
NASAA’s response and that’s why this inquiry is rel evant, 
your Honour.   
 
KENNETH MARTIN J:   Well, I understand the line that you’re 
taking but I think in terms of how far you can go w ith this 
letter - - -  
 
CAHILL, MS:   Yes.   
 
KENNETH MARTIN J:   - - - vis-à-vis NASAA’s state of 
mind - - -  
 
CAHILL, MS:   It’s - - -  
 
KENNETH MARTIN J:   - - - or his understanding of NASAA’s 
state of mind back in 2009 is fairly limited, but I  will 
let you ask a few more questions. 
 
CAHILL, MS:   Thank you, your Honour.  So let’s just 
understand this, Mr Marsh.  This is the clarity – t he 
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clarification that you were seeking as to NASAA’s p osition.  
Can we go to the third paragraph.  You read that pa ragraph 
when you received the letter, didn’t you?---Correct . 
 
And you understood from that, didn’t you, that if t here was 
an incursion of GM canola on your property, what NA SAA 
would – or even if GM canola crops were just being grown in 
close proximity, NASAA would have tests conducted o f the 
crop.  Isn’t that so?---I don’t see how I can formu late an 
opinion of what NASAA would - - -  
 
I’m focusing on what you got from this letter, what  you 
understood when you read it.  What was in your 
mind?---You’re talking about the third paragraph th at 
refers to pollen? 
 
Yes?---But isn’t that irrelevant to - - -  
 
Just answer my questions, Mr Marsh.  Did you regard  that as 
irrelevant to your circumstance because there was n o risk 
of cross-pollination with your existing or future i ntended 
crops?  Is that how you read the letter?---No. 
 
I beg your pardon. 
 
KENNETH MARTIN J:   The answer was no. 
 
CAHILL, MS:   You read it differently.  Is that right? 
 
KENNETH MARTIN J:   Perhaps the last line might - - -  
 
CAHILL, MS:   Yes.   
 
KENNETH MARTIN J:   - - - focus attention, Ms Cahill.   
 
CAHILL, MS:   Yes.  Just read the last paragraph, 
Mr Marsh?---Yes. 
 
You well understood from reading this letter that N ASAA’s 
sole interest was in contamination of product desti ned for 
sale.  Isn’t that so? 
 
NIALL, MR:   I object to that question on the same basis, 
that – how can this witness identify what the sole interest 
of NASAA was by the letter?   
 
CAHILL, MS:   It’s his understanding.   
 
KENNETH MARTIN J:   All right, he was asked for his 
understanding of what was communicated on behalf of  NASAA.  
And I think in the context of what follows, there m ay be 
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some relevance in that so I will allow the question .  Do 
you remember the question, Mr Marsh?---Yes.  Please  repeat 
it again, please.   
 
CAHILL, MS:   I beg your pardon?---Please repeat the 
question again, sorry. 
 
Having regard to the last paragraph of this letter? ---Yes. 
 
After reading it, Mr Marsh, you well understood, di dn’t 
you, that NASAA’s sole interest was in contaminatio n of 
product that was destined for sale?---I didn’t come  to that 
conclusion, no.   
 
All right.  I suggest to you not only was it only i n 
relation to contamination of product and nothing el se but 
also only genetic contamination, not intermingling of 
product.  That’s what you understood, wasn’t it?--- In 
referring to this letter - - -  
 
Yes?---Yes.  That’s what this letter refers to. 
 
That’s what this letter refers to.  Thank you.  I t ender 
the letter, your Honour.   
 
KENNETH MARTIN J:   The letter of 23 April 2009 to Mr Marsh 
from Stephanie Goldfinch, the executive officer of NASAA, 
will be exhibit 11.   
 
EXHIBIT  11 Defendants DATE  23/4/09 

Letter to Mr Marsh from Stephanie 
Goldfinch, the executive officer of 
NASAA 

 
CAHILL, MS:   Thank you, your Honour.  Now, if you go to 
page 215 of the book, Mr Marsh, armed with this 
clarification you sent it to Mr Stretch, didn’t you , Mr 
Digby Stretch?  215?---I can’t recall if I sent tha t letter 
to - - -  
 
Well, this is your letter to Digby Stretch, isn’t 
it?---That's correct. 
 
And Digby Stretch is a local farmer in Kojonup?---H e’s in 
Kojonup, yes. 
 
Yes, and he farms reasonably close to you, doesn’t he?---He 
farms to the south of Kojonup. 
 
And in the first line of this letter, you say: 
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Digby, I have faxed you a copy of a letter that I’v e 
received from our certifying body regarding how GMO s 
are going to affect us as organic farmers.  
 

See that?---Yes.  I see that. 
 
And that’s a reference to the letter I’ve just show n you, 
isn’t it?---I can’t recall what letter I sent with – with 
that. 
 
So there might be another letter out there, might 
there?---I can’t recall. 
 
CAHILL, MR:   Now, in the next sentence, where you say: 
 

Clearly the industry has zero tolerance of GMOs – 
 

Do you see that?---Yes. 
 
Do you mean zero tolerance for genetic contaminatio n in 
product, there?---No. 
 
You mean something broader than that, do you?---I c an only 
reflect as I read the standards and understood the 
standards. 
 
Yes.  But you had had them clarified now, Mr Marsh.   That’s 
your evidence.  Clarified by this letter. 
 
NIALL, MR:   That’s not his evidence, your Honour.  To say 
you had it clarified is not the evidence.  It’s not  a fair 
summary – the totality of the evidence about what t his 
witness gave in relation to that letter of 23 April  2009. 
 
KENNETH MARTIN J:   I suppose the preface of the question 
in terms of obtaining clarification of the standard s by the 
letter is potentially problematic, having read the letter.  
So, perhaps you would like to alter the preface, Ms  Cahill. 
 
CAHILL, MR:   Having read the letter, you had a better 
understanding of the standards, didn’t you?---It gi ve me 
some clarification.  Yes. 
 
So in relation to this statement, “The industry has  zero 
tolerance of GMOs”, were you referring to the NASAA  
standards or somebody else’s standards?---I can’t r ecall. 
 
And you meant something more than genetic contamina tion of 
product, did you?---The only – the only reason I se nt this 
letter to Digby was to just ask him to be careful o f what 
he was doing, because at that time – that’s – that’ s all. 
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Thank you for that, Mr Marsh.  I’m not asking 
- - -?---Because - - -  
 
- - - about the purpose for which you sent the lett er;  I’m 
asking about what you meant to convey by the statem ents 
made within.  Here, I’m focusing your attention on the 
statement that you made to Mr Stretch, that “clearl y the 
industry has zero tolerance of GMOs”.  When you wro te this 
letter, did you understand that that accurately ref lected 
what had been told to you by NASAA in the letter of  23 
April 2009?---It was my understanding, yes, they ha d a zero 
tolerance. 
 
That it was consistent with that?---It had a zero t olerance 
to GMOs.  Yes. 
 
You go onto say: 
 

We, as organic farmers, will be decertified if any 
genetic modified material is found in our crops. 
 

See that?  It’s a reference back to the requirement  for 
testing and testing revealing the presence of GMOs,  leading 
to decertification of the crop?---To testing? 
 
Yes, as was stated in the 23 April letter.  That’s what you 
were intending to refer to there, wasn’t it?  Not 
decertification of your farm, but decertification o f 
product?  Isn’t that right?---I – no. 
 
No?  You meant something else?---I didn’t know how NASAA 
would interpret the standards.  All this was wrote was to 
warn Diggy my understanding, as I read the standard s, that 
it had a zero tolerance to GMOs.  Now, how that was  to be 
implemented by NASAA, I don’t know. 
 
Except for what you were told on 23 April 2009?---A nd what 
I read in the standards. 
 
But do I understand your evidence correctly.  The l etter of 
23 April 2009 aided your understanding of what was provided 
for in the standards?---In conjunction with how I r ead the 
standards.  That’s - - -  
 
You read the letter with the standards?---Yes. 
 
And it helped you to understand the standards, didn ’t it?  
Yes?---I’m not an expert on the standards or the 
implications of the standards.  I – as I read the 
standards, they had a zero tolerance to GMOs. 
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And NASAA had told you something about its attitude  to GM 
canola in the letter of 23 April, hadn’t it?---Yes.  
 
And you took that on board, didn’t you?  Yes?---Yes , I 
can’t recall in 2009 whether I took it all on board .   
 
And that helped you to understand what the standard s meant 
and how they operated.  Isn’t that so?---As I expla ined, I 
only referred to the standards in that letter but t he 
standards is what I understood. 
 
Now, just coming down to the last – the third last line of 
this document.  You say: 
 

We know that beyond doubt contamination will occur to 
non-GMO crops. 

 
Was it your view at the time that the incursion of GM 
canola onto your property, if GM canola was allowed  to be 
grown in the district, was inevitable?---I couldn’t  come to 
that conclusion. 
 
You say here – I will read the whole sentence: 
 

This evidence has been given personally to Terry Re dman 
and we know that beyond doubt contamination will oc cur 
to non-GMO crops.   
 

?---It’s only based on what happened in 2008 and th e 
contamination of Eagle Rest from non-GM.   
 
Did you regard it as inevitable that there would be , in 
your words, contamination of your farm if GM canola  was 
grown in the district?---I couldn’t form the opinio n 
inevitable because we don’t know at that point in t ime. 
 
You thought it very likely?---Well, the evidence of  what 
happened in 2008 demonstrated that it was possible,  yes.   
 
All right.  Now, 2010 we have the exemption that en ables GM 
canola to be grown in the Great Southern and in Apr il 2010 
Mr Baxter told you, didn’t he, in a verbal conversa tion 
that he was going to plant GM canola?---That's corr ect. 
 
And he told you that he was going to plant it in Tw o Dams 
and Range paddocks?---That’s incorrect. 
 
That’s incorrect?---Yes. 
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You understood in any event, didn’t you, that he wa s going 
to plant GM canola close to the boundary with your 
property?---Correct.   
 
All right.  And you said to him at the time that yo u would 
grow your crops to the north end of Eagle Rest, awa y from 
his GM canola, didn’t you?---I said as a part of my  
rotation that I would be planting my oats in the no rthern 
portion of Eagle Rest, yes. 
 
That’s in paddocks 1 to 6?---Correct. 
 
You actually changed your rotation this year in 201 0, 
didn’t you, in order to accommodate the fact that M r Baxter 
was growing his GM canola close to your property?  Isn’t 
that so?---It was a part of my normal rotation to g row in 1 
to 6.  So as that rotation on the third party come around.   
 
All right.  So you never told - - -  
 
KENNETH MARTIN J:   The question was whether you changed 
your rotation or not to accommodate the GM next doo r.  What 
was your answer to that, yes or no?---The answer is  I did 
change paddock 10.  So, yes, your Honour.  
 
CAHILL, MS:   You did change your plans for that year – 
your cropping plans for that year?---No, not the – sorry, 
your Honour.  We work on a two in six-year rotation .  One 
to six was going in as a part of our normal rotatio n.  
Because we’d established an agreement, discussion w ith 
Bodeys, we were going to put in paddock 10.  It is paddock 
10 that I did change to paddock 11 and 12. 
 
Can you just repeat that.  I’m having trouble heari ng you.  
What did you just say?---I did not change the rotat ion on 
paddocks 1 to 6 for our oats.  To fit in with our p rogram, 
we did change – we were going to put in paddock 10 to wheat 
rye.  We changed that to 11 and 12. 
 
And you say that wasn’t to do with Mr Baxter.  That  was to 
do with Bodeys, is that right?---No.  That was beca use 
Mr Baxter informed us he was going to go GM. 
 
KENNETH MARTIN J:   So there was no alteration to the plans 
in respect of 1 and 6, by reason of GM next door, b ut there 
was an alteration in terms of changing from paddock  10 to 
paddocks 11 and 12, by reason of having GM in 2010.   That’s 
was – that’s as I understood the answer. 
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NIALL, MR:   It was 1 to 6, rather than 1 and – I think his 
evidence was 1 to 6, rather than 1 and 6. 
 
KENNETH MARTIN J:   Yes, 1 to 6.   
 
NIALL, MR:   I’m sorry, your Honour. 
 
KENNETH MARTIN J:   Yes, inclusive.  
 
NIALL, MR:   Yes. 
 
CAHILL, MS:   And you never suggested anything different to 
a NASAA inspector who came to inspect the Eagle Res t after 
the incursion?---Sorry, the - - -  
 
You never suggested to the contrary to any NASAA in spector 
subsequently, did you?---In what regard? 
 
That you had changed your crop rotation by putting your 
oats in paddocks 1 to 6, to accommodate Mr Baxter’s  GM 
canola on your boundary?---I don’t recall having to . 
 
You don’t recall having to?---Sorry.  Just don’t un derstand 
your point.   
 
I’m not sure you need to worry about my point, Mr M arsh.  
You just need to answer my questions?---Okay.  Sorr y. 
 
Your evidence is that you didn’t change where you p lanted 
your oats that year to take account of where Mr Bax ter’s GM 
crop was going in?---Correct. 
 
All that you changed was the movement of a paddock of 
intended crop from, is it 10, to 11 and 12?---Corre ct. 
 
Now, your farm works on this basis:  you mainly gro w oats, 
don’t you?---Predominantly, yes. 
 
And you only grow a very little bit of wheat?---Rel atively 
small, yes.  It’s – it’s new, yes. 
 
What’s that wheat used for?  What do you do with it ?---It – 
it – it – we supply some private clients, and we we re 
looking at developing a market with Bodeys. 
 
But you only grew a paddock every year or so, didn’ t you, 
of wheat, at the most, up until this point?---Up un til that 
point.  Correct. 
 
And that was to just supply private buyers?---Gener ally.  
Yes.  It was a smaller amount. 
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And then – and that – so that went into paddock 11 at this 
– in 2010?---Yes.  Correct. 
 
And then paddock 12 you had Spelten rye in 
there?---Correct. 
 
And that was a quarantine paddock?---Correct. 
 
And there was a question in your mind, when that cr op went 
in, as to whether you were going to be able to sell  the 
product as certified, wasn’t there?---Well, I would n’t be 
able to sell it certified because that – that paddo ck was 
quarantined. 
 
So you were clear in your mind that you wouldn’t be  able to 
sell it as certified product?---In paddock 11, yes.  
 
Paddock 12?---Sorry.  Paddock 12, yes. 
 
And the reason that was a quarantine paddock was be cause 
you had drenched sheep in 2009, and put them in tha t 
paddock for a month after the drenching.  Is that 
right?---That’s correct. 
 
And then, under the standards, as far as you unders tood 
them, you weren’t able to sow and grow a certified crop in 
that paddock for at least 12 months?---Correct. 
 
And so that’s paddock 12.  Paddock 11 had the wheat  in it 
and then paddocks 7 to 10 were just pasture in 2010  for 
grazing.  Is that right?---Correct. 
 
And do you say, therefore, that apart from paddock – the 
movement of the wheat crop from paddock 10 to paddo ck 11, 
there was no other management of your crops or rota tion of 
them that you adjusted as a risk management strateg y in 
light of what Mr Baxter had told you?---Well, I inc reased a 
buffer zone against where I believed Mr Baxter’s GM  was.   
 
So how did you do that?---As I said, I changed the crop. 
 
Sorry, we’re just talking about buffer zones at the  moment 
so – sorry, was that part of the answer?  Where did  you 
increase the buffer zone?---I – as I said, we had c hanged 
the paddock from 10 to paddock 11 and 12.  
 
Yes, so that was the buffer zone?---Well, that incr eased 
the distance in case there was an incursion from 
Mr Baxter’s crop. 
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And you didn’t plant out the whole of paddock 11, d id 
you?---No. 
 
And that was part of increasing the buffer zone?--- Correct. 
 
I think there were – was there about 6.4 hectares, was 
there, of paddock 11 - - -?---Approximately. 
 
- - - that you left as pasture as a buffer zone to take 
account of Mr Baxter growing his GM canola?---Corre ct. 
 
Is that right?---Yes. 
 
Now, can you go to – just bear with me a moment.  Y ou went 
to see Terry Redman in 2010, didn’t you?---It was –  I 
thought it was 2009. 
 
Did you only see him the once?---As I recall, a mee ting 
with him, yes.   
 
In August 2010, did you go and see a Mr Steve Penny  from 
the Department of Agriculture and Food in 
Katanning?---Correct.  
 
You did?---In 2010. 
 
10?---August. 
 
Yes?---Yes. 
 
You did?---Yes. 
 
And you remember that meeting, do you?---Yes. 
 
His position, do you recall, was a wheat developmen t 
officer?---Yes.  I can’t recall exactly what his po sition 
was in the department.   
 
Did you go to see him because you were concerned ab out the 
wheat in paddock 11 and the risk of GM canola 
incursion?---I was concerned about, yes, at this st age 
knowing that Michael had planted GM canola on my bo undary, 
the implications of that.  
 
Yes, but was it the wheat – was it the wheat you we re 
concerned about?---It was the – it was – no, it was n’t.  It 
was about protecting the property.  I was concerned  about 
the GM canola affecting the property and contaminat ing the 
property.  
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Even paddocks 1 to 6 that year?---Well, obviously t hey’re 
substantially further away from - - -  
 
Were you concerned about risk to paddocks 1 to 6?-- -I was 
concerned about the effect on the property but give n that 
that was a long way - - -  
 
I’m asking you about paddocks 1 to 6.  Please answe r the 
question in relation to paddocks 1 to 6?---I didn’t  have 
the concern to those. 
 
So your concern in 2010 was limited to paddocks 7 t o 
13?---Well, they were the closest paddocks to Mr Ba xter, 
yes.  
 
Or was it really only about paddock 11?---No, it wa s about 
those paddocks. 
 
Now, you provided Mr Penny with a copy of the stand ard, 
didn’t you – the NASAA standard?---Only on GM. 
 
So just the section that dealt with GMOs?---Yes. 
 
And you drew his attention to certain parts of the 
standard, didn’t you?---Well, I can’t recall.  I ha d just - 
give him a copy. 
 
And did you give him a copy of that letter from NAS AA of 23 
April 2009?---I – I can’t recall. 
 
And did you tell him, Mr Penny, that the – given th e 
current NASAA standards, you were of the opinion th at 
decertification of some organic growers due to the risk of 
GM contamination was inevitable?---I can’t recall t hat I 
said it was inevitable. 
 
Did you think that it was inevitable?---I just went  to Mr 
Penny to express that I was concerned about the ris ks 
posed. 
 
I’m not interested to know why you went to him.  I’ m asking 
here a question about whether you thought that 
decertification was inevitable for some organic gro wers due 
to the risk of GM contamination?---Yes.  Well, I – I – I 
had serious concerns that if they got contaminated they 
could lose their certification. 
 
Did you think it was inevitable?---I – I – I can’t speak on 
behalf of what NASAA would ultimately do. 
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Did you tell Mr Penny that legal action would resul t, and 
several organisations representing organic growers have 
involved lawyers to prepare for this scenario?---No .  I 
don’t recall saying that. 
 
You didn’t say that?---No. 
 
Now, Stephanie Goldfinch, she rang you at around th is time, 
August 2010, didn’t she?  Stephanie Goldfinch from NASAA, 
August 2010?---Yes.  Sorry, I can’t recall exactly.  
 
KENNETH MARTIN J:   So the answer was, “I can’t recall 
exactly.” 
 
CAHILL, MS:   Do you recall a phone call from Ms Goldfinch 
some time around the – let’s call it the period bet ween 
July and September 2010?---Between around July/Augu st. 
 
I beg your - - -?---Yes.  I – I – I – I can’t recal l that – 
that. 
 
Are you saying you can’t recall any conversation wi th Ms 
Goldfinch?---Look, I’m not saying I didn’t have one ;  I 
just don’t recall it at this point in time. 
 
Did she call you to say that the definition of 
contamination is genetic contamination?  Do you rec all the 
conversation in which she said that?---No.  No.  I can’t 
recall it. 
 
Do you recall a conversation in which she said to y ou, 
“We,” meaning NASA, “doubt that canola will contami nate 
wheat”?---If that’s what she said. 
 
I’m asking you if you remember such a phone 
conversation?---As I previously said, I just don’t recall 
it. 
 
Is it possible that you had a conversation with her  in 
those terms?---It could be possible that I had a ph one call 
with Stephanie at that time. 
 
Do you recall that in about August 2010, you had so me 
concerns about GM contamination of your wheat crop in 
paddock 11?---Yes.  I had concerns;  that’s why it was 
shifted – changed out – shifted from paddock - - -  
 
From 10 to 11?---Yes. 
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And with that reminder, do you recall having a disc ussion 
with Stephanie Goldfinch of NASAA about that topic? ---I 
just don’t recall that.  No. 
 
Now, did you tell Ms Goldfinch in any telephone 
conversation, at any time prior to the incursion, t hat 
growers wanted certainty and standards to aid in su ing if 
necessary?---I certainly don’t recall that conversa tion. 
 
When you say you certainly don’t recall, do you mea n that 
you didn’t make that statement to her?---I don’t – 
certainly – no. 
 
You didn’t?---Sorry? 
 
You didn’t make that statement?---I don’t – certain ly don’t 
recall making a statement like that.  No. 
 
KENNETH MARTIN J:   “I certainly don’t recall making that 
statement.”  Is that your answer?---Yes.  I don’t –  yes.  I 
don’t recall.  Certainly don’t. 
 
CAHILL, MS:   Now, can I take you to that sign that you 
were identifying – in fact, I probably should stop for 
today, I think, if I’m going to move onto something  else, 
your Honour.  Unless you would like to go on. 
 
KENNETH MARTIN J:   No.  If that’s a convenient point for 
you. 
 
CAHILL, MS:   Thank you. 
 
KENNETH MARTIN J:   How are we doing, Ms Cahill?  
 
CAHILL, MS:   We’ve got a lot of slack in the timetable, 
which is good, I think, given today we got a little  delayed 
with those objections. 
 
KENNETH MARTIN J:   Yes.  Probably lost half a day on 
objections. 
 
CAHILL, MS:   Yes.  If your Honour is asking me how long we 
will be with Mr Marsh - - -  
 
KENNETH MARTIN J:   I was, subtly, as usual. 
 
CAHILL, MS:   I might just have to – I think I will 
probably be about one and a half to two hours tomor row 
morning. 
 
KENNETH MARTIN J:   All right.  That’s helpful. 
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CAHILL, MS:   He was estimated to be three hours, and I 
think I’ve had a little under an hour as we – I’m n ot sure 
when I actually started – started at 3 o’clock;  I’ ve had 
more than an hour. 
 
KENNETH MARTIN J:   All right.  So I’m just looking at the 
– what’s to follow in terms of – Coleman, Goldfinch , Gore, 
possibly McInerney.  All right.  Do you want to sta rt a 
little earlier tomorrow, or should we - - -  
 
CAHILL, MS:   I can do that, your Honour. 
 
KENNETH MARTIN J:   Is that convenient perhaps to start at 
10.15 tomorrow? 
 
NIALL, MR:   Yes, you Honour.  
 
KENNETH MARTIN J:   Yes.  All right.  Just remind 
everybody, we’re going to move to court 14.1, one f loor 
above, tomorrow, which is a similar sized courtroom  but 
with better acoustics.  And we will start at 10.15 rather 
than 10.30 so that we can make up a little bit of t ime.  Mr 
Marsh, we’re going to need you back tomorrow for fu rther 
cross-examination, starting at 10.15 am.  You’re un der 
cross-examination at the moment.  That’s an importa nt phase 
of the case.  It means you shouldn’t talk to anybod y 
involved in the case about your evidence.  Do you 
understand?---Okay.  Yes. 
 
Yes.  All right.  Thank you.  All right.  We will a djourn 
until 10.15 am tomorrow in court 14.1. 
 

AT 4.16 PM THE MATTER WAS ADJOURNED UNTIL 
WEDNESDAY, 12 FEBRUARY 2014



DMJ  SC/CIV/PE/CIV1561/2012 
  

11/2/14   228 

Auscript are contracted by the Department of the At torney 
General to record and/or transcribe court and tribu nal 
proceedings in Western Australia as specified under  a 

government Contract.  This Contract prescribes the 
recording and transcription production standards th at must 

be adhered to. 
 
 
The transcript of CIV1561/2012 Marsh v Baxter heard  on 
11/2/14: 

• Is a written reproduction of the audio record of th e 
proceeding; 

• Is a complete transcript except where otherwise 
stated.  Any "indistinct" notations within the 
transcript refer to those parts of the recording th at 
could not be accurately transcribed due to speech 
clarity, recording quality or other factors impacti ng 
word intelligibility. 

 
Certified on 11/2/2014.  

 


