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Guidelines for the use of generative AI 

Introduction 

1 These guidelines concern the use of artificial intelligence (AI) in 

proceedings before the Supreme Court of Western Australia.  They are 

intended to assist all those involved in proceedings, including lawyers, 

non-lawyers, self-represented litigants in civil and criminal proceedings 

and expert witnesses. 

Understanding generative AI capabilities and risks 

2 AI is a broad concept referring to the development of computer systems 

designed to perform tasks that typically require human intelligence.  

These tasks include collecting, synthesising, categorising and generating 

information.  Generative AI refers to a type of AI that can generate new 

content based on patterns learned from existing data.  For example, a 

generative AI tool can create text documents based on information, data 

and prompts provided or available to it. 

3 Generative AI does not think or reason.  Rather, it predicts word 

sequences based on training data.  Generative AI tools rely entirely on 

the extent and quality of input data.  AI generated content should never 

be presumed to be correct and is not a substitute for legal research or 

human experience and oversight.  

4 Publicly available generative AI tools often store and reuse prompts, 

outputs and data.  Litigants and practitioners should be aware that the 
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privacy and confidentiality of information and data provided to 

generative AI tools may not be guaranteed and the information may not 

be secure.  Before using publicly available generative AI tools litigants 

and practitioners should consider what ongoing or future use, if any, the 

AI tools may make of information and data that is provided by the litigant 

or practitioner. 

5 Litigants and practitioners should be aware of the various risks 

associated with the use of generative AI tools, including but not limited 

to: 

(a) outdated information: generative AI tools may have been trained 

on historical data with fixed cut-off dates and may not have access 

to current information; 

(b) incompleteness: AI generated content may omit relevant 

arguments and issues or overlook essential points; 

(c) inaccuracy and/or fabrications:  generative AI tools can invent 

cases, authorities or facts, often confidently presenting them as 

true; 

(d) jurisdiction issues: generative AI tools may draw on jurisdictions 

with different substantive laws or procedural requirements and 

may offer output not appropriate to the relevantly applicable laws 

and procedures; and 

(e) bias: generative AI tools may embed biases by over- or under-

representing certain demographics.  Generative AI tools cannot 

understand specific cultural or emotional needs. 
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Principles for the use of generative AI in court proceedings 

6 Litigants and practitioners should ensure they understand the capabilities 

and limitations of generative AI tools if using those tools to assist in the 

preparation of court documents. 

7 AI generated content that is relied on for the purposes of conducting 

proceedings in the Supreme Court must be verified by a human who takes 

legal responsibility for the contents of the document.  Litigants and 

practitioners who sign or certify a document, file a document with the 

court or otherwise rely on a document's contents in proceedings will be 

responsible for the accuracy of the content of the document, and any 

omissions from the document, irrespective of whether the document was 

prepared with the assistance of a generative AI tool.  Should a document 

contain errors or omissions, it will not be an adequate response that the 

document was prepared with the assistance of a generative AI tool. 

8 Practitioners are reminded of their existing professional obligations 

which apply when using generative AI tools in court proceedings.  A 

practitioner filing or signing any court document must verify that the 

document does not contain misleading information and that there is a 

proper basis for all factual and legal contentions advanced to the court.  

Practitioners filing or signing a court document are personally 

responsible for ensuring they fulfill their duties to the court irrespective 

of the kind of assistance employed in preparing the document.  Those 

responsibilities and duties are particularly acute where a practitioner has 

prepared the document with the assistance of a generative AI tool. 

9 Litigants and practitioners must ensure that the use of generative AI does 

not breach their obligation not to use information obtained from other 
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parties in the litigation for any purpose other than the proper conduct of 

the proceedings, without the leave of the court or until the information 

has been received into evidence. 

10 Privacy and confidentiality should be protected and maintained.  

Confidential, suppressed or legally privileged information should not be 

entered into public or unsecured generative AI tools.  Litigants and 

practitioners are responsible for ensuring that confidential information is 

not disclosed to third parties.   

11 Litigants and practitioners must exercise caution when employing 

generative AI to assist with documents intended to represent evidence or 

opinion, including: 

(a) affidavits and witness statements: must be drafted in the witness's 

own words, accurately reflecting their personal knowledge.  AI 

generated content must not substitute the witness's own voice; and 

(b) expert reports and opinions: must be drafted in compliance with 

the Harmonised Expert Witness Code of Conduct (see Practice 

Direction 4.5.2.1).  AI generated content is not a substitute for an 

expert witness's opinion expressed in their own words.  Experts 

should carefully consider what, if any disclosures need to be made 

as to any use of generative AI in the preparation of an expert report 

or opinion. 

12 Generative AI must not be used in a way that may mislead other parties 

or the court as to the work undertaken by a party or a practitioner or the 

manner in which the content of a document has been produced.  

Accordingly, when directed by the court or where otherwise necessary 

or appropriate, the use of generative AI in Supreme Court proceedings 
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(including the preparation of any materials) should be disclosed to other 

parties and the court.   

 


