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THE ASSCCI ATE: In the Supreme Court of Western Australia,
CIV2445 of 2015: Save Beeliar Wetlands Incorporate dv The
Honourable Albert Jacob MLA; Minister for the Envi ronment.

MARTI N CJ: Sit down, please. Mr Jackson.

JACKSON, MR May it please the court, | appear on behalf
of the applicants.

MARTI N CJ: Thank you, Mr Jackson. Mr Tannin.

TANNI N, MR May it please the court, with MR BYDDER, |

appear for the first respondent, the second respond ent and
the intervener. | should point out that the interv ention
was on the basis of meeting the arguments of bias. They

are not present - - -

MARTI N CJ: Yes.

TANNI N, MR ---butlshould also point out there’s a

housekeeping matter that this matter was listed for two
days principally to deal with those issues. And

accordingly, | — we’ve conferred and we don’t the s econd

day will be necessary at all.
MARTI N CJ: Good. Well, that's comforting. Good.

TANNIN, MR And |- should I also add finally that the
third respondent is here, but only in an abiding ca pacity.

MARTI N CJ: Yes. Thank you, Mr Tannin. Mr Jackson.

JACKSON, MR May it please the court. Thisis an
application for judicial review. One of the matter s that
my learned friend hasn't - - -

MARTI N CJ: Just one moment, Mr Jackson. Thanks, Mr
Jackson.

JACKSON, MR The issue of standing also doesn't arise for
the reasons that are set out in the - - -

MARTI N CJ: Yes. Mr Tannin, you concede that one party
has standing and there’s no need to decide the issu e with
respect to the other - - -

TANNI N, MR Yes. And | took the liberty of just
explaining why and — our written submissions, that I've
just simply relied upon those submissions.

30/11/15 2
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MARTI N CJ: Yes. Thank you, Mr Tannin. Yes, Mr Jackson.

JACKSON, MR: May it please the court, the court should
have an amended application dated 12 November - - -

MARTI N CJ: Yes.

JACKSON, MR - --and should have affidavits of Ms
Arrowsmith, Bramwell and Fandry in those - - -

MARTI N CJ: Yes.

JACKSON, MR - - -three folders, and - - -

MARTI N CJ: Just make sure I've got those. Yes.
JACKSON, MR - - - written submissions.

MARTI N CJ: Yes. Thank you. Yes. And so the affidavits
that have been tendered by consent are those of Fan
Arrowsmith and Bramwell?

JACKSON, MR They are. And | presume at some stage my
friend will read those. But - - -

MARTI N CJ: Yes. Mr Tannin, is it convenient for them to
be tendered and taken as read now?

TANNIN, MR Yes. ltis.

MARTI N CJ: Yes. Allright. Well, those three affidavits
will be taken as evidence in the proceedings and ta
read.

JACKSON, MR Please the court.

MARTI N CJ: And there’s another document | see, Mr
Jackson, that referred to the map. Do you have tha
Tannin or do | already have that or — just while we
setting the database for the argument.

JACKSON, MR Are we dealing with — what — one map or two
—yes.

TANNI N, MR: There are two maps. The first is the one
marked 4 in the agreed tender list.

MARTI N CJ: Yes.

TANNI N, MR And it's way too big, but | provide it to
your Honour just to — for illustrative purposes.
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MARTI N CJ: Yes.
TANNI N, MR And | just ask Mr Usher help me.
MARTI N CJ: Yes.

TANNI N, MR While he does that, I will give you a second
map which is a drawing of - - -

MARTI N CJ: Thanks. Can | have a look at that.

TANNI N, MR - --depicting the building of the local.
So---

MARTI N CJ: Yes. Allright. Thank you. Well, that's —
actually, it's an aerial photograph with plans over
think, is the first one.

TANNIN, MR Yes.

MARTI N CJ: And the other one, perhaps we could refer to
as a schematic map.

TANNIN, MR Yes.

MARTI N CJ: Yes. Allright. Mr Jackson, you're happy for
both of those to be received?

JACKSON, MR | am, your Honour. | don’t propose to take
the court to those documents in any great detail -

MARTI N CJ: Allright.

JACKSON, MR ---ifatall. Butthe second point — the
second schematic map was produced at my request, bu
fact it sounds that communications have been skewed

| was after was an overlay on this — on the aerial

MARTI N CJ: | see.

JACKSQON, MR - - -that produced the construction
footprint.

MARTI N CJ: Right.

JACKSON, MR So you can see that there’s a difference
between where the road lies and the construction fo
It's not large, but it is there.
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MARTI N CJ: Where do | find the construction footprint on
the schematic?

JACKSON, MR On this map, it's the — no. That's the

project development envelope, which is different ag ain.
But look, | will take the court to another document which
will demonstrate the difference.

MARTI N CJ: Allright. For the moment, I will receive

together as exhibit 1 the aerial photograph with th e
proposed development overlain and the schematic dra wing
showing the proposed development will together be r eceived

as exhibit 1. And I will give them to my associate

EXHIBIT 1 Applicants
Aerial photograph with overlay and
schematic drawing

JACKSON, MR Please the court.

MARTI N CJ: Yes. Allright. Now then, does that complete
the evidence?

JACKSON, MR Yes, your Honour. It does.

MARTI N CJ: Mr Tannin, there’s no other evidence? All
right. Well, that will be the evidence upon which the
hearing will proceed.

JACKSON, MR Your Honour, that brings me to the grounds.
MARTI N CJ: Yes.

JACKSON, MR If | can say, somewhat apologetically,
grounds 1(a) and 1(b) in the written submissions ar e
somewhat conflated.

MARTI N CJ: Yes.

JACKSON, MR And so what | propose to do is to explain
the difference between the two - - -

MARTI N CJ: Yes.

JACKSON, MR - --inthisway. The first ground, what |
will call ground 1(a), is limited to a statutory
construction point.

MARTI N CJ: Now, | seem to have misplaced for the moment —
yes. Here we are. No. | have it now. Ground 1(a ). Yes.

30/11/15 5
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JACKSON, MR Ground 1(a) is that — it — that the second
respondent — which | will call, for convenience, th

MARTI N CJ: Yes.

JACKSON, MR - - - failed to ask itself the correct
guestion. If you can skip to the bottom of that pa

it did not ask itself whether — when it should have

so, whether and on what basis an offsets package wa
capable of making the proposal environmentally acce

MARTI N CJ: Yes.

JACKSON, MR And ground 1(a) — as | will develop them in
a moment — the submissions are that that arises as

of statutory construction and an understanding as t

nature of the task of the EPA.

MARTI N CJ: Yes.

JACKSON, MR |took you to — | skipped three lines there,
your Honour, because - - -

MARTI N CJ: Yes.

JACKSON, MR - - - with the benefit of my learned
friend’s submissions, it has become clear that thos
lines aren’t necessary. And | seek leave to amend
that the ground will read:

It failed to ask itself the correct question in tha
did not ask itself —

MARTI N CJ: Allright. Inthat — so we take out from
“found” to “but™?

JACKSON, MR To “but”. That's right.
MARTI N CJ: Allright. Any objection, Mr Tannin?
TANNIN, MR No, sir.

MARTI N CJ: Allright. The ground will be amended
accordingly.

JACKSON, MR Please the court.

MARTI N CJ: Yes.

30/11/15
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JACKSON, MR The second ground is closely related to the

first ground — sorry, ground 1(b) is closely relate

first — to ground 1(a), but what it does is rely on
documents. And it says that the policy documents w
mandatory, relevant considerations. They required,
effect, the same question to be asked. That is, we
offsets appropriate? And then those policy documen
provided a presumption.

MARTI N CJ: So ground 1(a) advances that proposition
solely by reference to the proper construction of t
Whereas ground - - -

JACKSON, MR And an understanding of the nature of the
task - - -

MARTI N CJ: Right.
JACKSON, MR - --that's to be undertaken.

MARTI N CJ: Whereas ground 1(b) advances what is, in
essentially, the same proposition but by reference
documents previously published by the EPA.

JACKSON, MR Under the heading of mandatory, relevant
considerations. Yes.

MARTI N CJ: Yes. Allright.

JACKSON, MR Soif I can turn then to 1(a), the issue can
be briefly stated. The applicants submit that befo

looks to the adequacy of offsets, it has to ask its

whether offsets are appropriate. That creates a li

form of thinking or a two-step thinking whereas the

says the EPA can identify the assets that will be i

identify the impact, assess those impacts and asses

how those impacts might be addressed altogether. A

MARTI N CJ: Sorry. What's the — I'm struggling with the
distinction. So you’re saying that there has to be

and separately and discreetly posed, the question o
whether the proposal can proceed on any basis, or -

JACKSON, MR No. Well, before a decision is made to
consider whether offsets can be imposed as a condit

MARTI N CJ: Yes.

JACKSON, MR - - -to make the proposal acceptable or to
allow it to be implemented, there needs to be a pre
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guestion asked; which is: is it appropriate in th
circumstances to impose those offsets? Because off

MARTI N CJ: Well, to impose those offsets or any offsets?

JACKSON, MR Any offsets.
MARTI N CJ: Any offsets.

JACKSON, MR Any offsets indeed. So that’s your
preliminary question. And - - -

MARTI N CJ: But it has to be separately and discreetly
asked. It can’t be subsumed into - - -

JACKSON, MR No. Itcan't because - - -

MARTI N CJ: - - -the question of what — and why is that?

JACKSON, MR Because once you start asking the question

about adequacy, any proposal can be made acceptable
offsets are positive beneficial impacts on the envi
that occur away from the proposal.

MARTI N CJ: Yes.

JACKSON, MR And they're different to other types of
conditions which the EPA can impose. So if we look
section 44, section 44 says that the assessment rep
after the EPA assesses a proposal, it's to prepare

on the outcome of its assessment. And that assessm
report must set out what the EPA considers to be th
environmental factors. And then (b):

The authority’s recommendations as to whether the
proposal may be implemented and if it recommends th
implementation be allowed, the conditions and
procedures, if any, to which implementation should
subject.

Now, that creates three options for the EPA. (1)
proposal can be implemented, (2) it can be implemen
without the need for conditions and (3) it can be
implemented, but only if certain conditions are imp
and it's therefore necessary to understand what is
in that context, by conditions and that requires an
understanding of the statutory context, and that in
an acknowledgement of the purposes of the Act,
environmental protection purposes of the EPA, the r
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EPA as the independent statutory authority with

environmental expertise and the division of the rol es
between the EPA and the Minister between sections 4 4 and 45
as described in the Coastal Waters case.

In that context, the conditions need to be — the

conditions are understood, or must be understood, t he
concept of conditioning must be understood as addre ssing
the environmental impacts of the proposal. That cr eates
two types of conditions. The first is those that s eek to
avoid the impact of the proposal, or mitigate the i mpact of
the proposal, or — and the examples are obvious; a bridge
over a sensitive area, for example, to avoid or to increase

the length of the proposed bridge.

The second type of condition is one which seeks to
offset the adverse impacts of the proposal on the
environment by the generation of beneficial impact

somewhere else and that somewhere else is important Cf
can take the court to a couple of these policy docu ments
just for purposes of understanding what an offset i S,
volume 2 of the three folders. My folder, sir, has got a

series of plastic tabs.

MARTI N CJ: Yes. So does mine.

JACKSON, MR Ifyougototab7---

MARTI N CJ: | have two tab 7s.

JACKSON, MR | beg your pardon. Go to the first one.
MARTI N CJ: Yes.

JACKSON, MR Under Ms Arrowsmith’s affidavit.
MARTI N CJ: Yes.

JACKSON, MR: And if you go to page - - -

MARTI N CJ: So this is Environmental Protection Bulletin
1.

JACKSON, MR Yesitis, sir. Yes.
MARTI N CJ: Thank you.

JACKSON, MR If you go to page 127 of the bundle or 1 of
that document - - -

MARTI N CJ: Yes.

30/11/15 9
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JACKSON, MR - --*“What are environmental offsets?”
MARTI N CJ: Yes.
JACKSON, MR

Environmental offsets are a package of activities
undertaken to counter adverse environmental impacts
arising from a development. Offsets are the last |

of defence, considered after all steps have been ta

to minimise impacts resulting from a development.
Offsets are to ensure that any adverse impacts from
development are counterbalanced by an environmental
gain somewhere else.

MARTI N CJ: Yes.

JACKSQON, MR And if | can then take you to — back a
couple of tabs to the position statement, which is
At page 79 of that bundle, sir, in the glossary - -

MARTI N CJ: Yes.
JACKSON, MR - --itsays:
Environmental offsets —

Down the bottom, the last paragraph. Definition of
environmental offset:

...commonly referred to environmentally beneficial
activities undertaken to counterbalance an adverse
environmental impact aspiring to achieve no net
environmental loss or a net environmental benefit
outcome.

This position statement discusses offsets in terms
direct offsets and (2) contributing offsets.

MARTI N CJ: Yes.

JACKSON, MR And if | can then take you to page 74 of
that document, down the bottom of that page. Have

that at page 21 of that document?

MARTI N CJ: Yes.

JACKSQON, MR It says:

Various types of offset activities are as follows.
Direct offsets: these ameliorative actions would

30/11/15
10.41 JACKSON, MR

ine
ken

tab 5.

of (1)

you got

10



TLZ SC/CIVIPEICIV 2445/2015

generally occur away from the impact site and are
designed to counterbalance the adverse environmenta I
impact with the aim of achieving no environmental

difference.
and it then talks about restoration — | will bring you back
to this policy under ground 1(b) but for the minute , I'm
just trying to clarify what we mean when we talk ab out
offsets.

MARTI N CJ: And there are different types of offset
described there, including restoration - - -

JACKSON, MR: There are different - - -
MARTI N CJ: - - -rehabilitation - - -

JACKSON, MR - - -types of offsets yes, sir, but you
will see — you can understand here:

Restoration: the goal of improving an existing
ecosystem to near pre-impact condition.

(2):
Rehabilitation: improving and reinstating some of the
functions of an existing high-value but impacted
ecosystem.

Reestablishment is:
...re-establishing a functioning ecosystem.

Sequestration is concerned with pollution. What | will
call the brown rather than the green.

MARTI N CJ: Yes.
JACKSON, MR

...offsetting pollutant emissions.
Last one:

Acquiring land for conservation —
and that's the one that - - -
MARTI N CJ: Most relevant here.

JACKSON, MR Most relevant here.

30/11/15 11
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MARTI N CJ: And that's the one — and it refers to:

...purchasing and transferring land in the conservati
of State.

but that would have to be land that would be under
of development, wouldn't it? Because otherwise the
be no net gain.

JACKSON, MR Well, yes and no. We come to that because,
for example, condition 12.4(4) allows the rehabilit

land but isn’t necessarily — there’s no obligation

it prone to development, but there is, under the

guidelines, an obligation to protect it from develo

MARTI N CJ: Yes, but— I mean, put it simplistically.
Let's say there’s 100 acres of land that’s not — if
development proceeds there’s 100 acres of land that
going to be available as foraging ground for the Ca
black cockatoo, for example.

JACKSON, MR Indeed.

MARTI N CJ: Now, simply acquiring another 100 acres that
is foraging ground for Carnaby’s black cockatoo is

going to offset the loss of the first 100 acres unl

acquisition of that land would result in it not bei

available for development that would otherwise proc
because if that other land is not capable of being

developed because of its environmental quality, the

there’s no net gain. Simply because you have acqui

you have not actually done anything.

JACKSON, MR I'm not -1 don’t disagree with you, but
that goes to adequacy.

MARTI N CJ: That goes to the adequacy. So your pointis a
more fundamental one.

JACKSON, MR Itis.
MARTI N CJ: Right.

JACKSQON, MR It's because once you start looking at
adequacy everything is possible. You simply just b
land, for example, if you're dealing with the acqui

of land.

MARTI N CJ: But it would have to be land that would
otherwise be developed, wouldn’t it? Otherwise buy
doesn’t achieve anything.
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JACKSON, MR Well, no. It would have to be — under the
policies it would have to be land that was capable of being
protected from development.

MARTI N CJ: Yes, which has to be land that was otherwise

capable of being developed, because if it's already —if
it's inherently incapable of being developed becaus e of
it's environmental qualities, then — simply, land t hat
can’'t ever be developed being acquired by somebody does
nothing.

JACKSON, MR Well, as | say, that goes to adequacy.
MARTI N CJ: That goes to the question of adequacy.

JACKSON, MR And I’'m now skipping ahead to ground 1(b),
but the final - - -

MARTI N CJ: No. Well, don’'t let me take you off the
track.

JACKSON, MR No. The final paragraph there under — on

page 75, your Honour, goes some way to dealing with that:
In some situations where adverse impacts to low, me dium
or high value environmental assets occurs, the
environmental benefits of acquiring a critical asse t
for conservation may greatly outweigh the overall
environmental loss, in which case, conservation thr ough
a combination of land acquisition and so on may be
considered a viable offsets package. It must be no ted

that this expectation does not extend to adverse

impacts to critical assets because in fact, adverse

impacts to one critical asset should not be offset by
conservation of another critical asset.

MARTI N CJ: Yes.

JACKSON, MR As | say, that goes to the policy issue
because that's fundamentally about adequacy.

MARTI N CJ: Yes.

JACKSON, MR But the point of the first ground, your

Honour, is that offsets aren’t tied to time and pla ce.
They’re not tied to the time and place of the propo sal — of
the impacts of the proposal. They can be provided

somewhere else and indeed at another time, and that means
if they're free of the constraints of the particula r
proposal then, in effect, everything is capable of being
offset provided you can find something else, and th at, as |
30/11/15 13
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say, in a biodiversity context, that simply means
increasing the amount of land that you're dealing w
a pollution context that might say, well, for every

of carbon I emit, | will simply sequester three or

It becomes, in effect, how deep are the pockets of
proponent to a certain extent.

MARTI N CJ: But if there is the capacity to create a net
environmental gain, for example, by sequestering th
tonnes of carbon - - -

JACKSON, MR Yes.

MARTI N CJ: - - - for every tonne emitted - - -
JACKSQON, MR What's the problem?

MARTI N CJ: - --what's the problem?

JACKSON, MR The problem is that section 44 doesn't allow

that.
MARTI N CJ: Why?

JACKSON, MR Because it anticipates that there must be
proposals that are incapable of being implemented e
conditions.

MARTI N CJ: Well, let me give you an example of one. If
this was the only foraging ground for a particular

of fauna such that the development of this ground w

result in the loss of that species, then there woul

capacity to fix it by offsets, and so the answer wo

no — no development.

JACKSON, MR  With respect, though, sir, condition 12(4)
says if you can'’t find one, grow it. If you can’t

something that matches the nature of the environmen
going to be impacted, grow it.

MARTI N CJ: Butthat's in the context of this particular
case.

JACKSON, MR tis.

MARTI N CJ: Butwhen you're looking at statutory
construction - - -

JACKSON, MR Well - - -

30/11/15
10.51 JACKSON, MR

ith. In
tonne
five.
the

ree

ven with

species
ould

d be no
uld be

find
t that's

14



DMR SC/CIVIPEICIV 2445/2015

MARTI N CJ: - --your proposition, as | understand it, is
that offsets can’t be addressed as part of the ques
whether a proposal should be implemented, because t
would result in a situation in which no proposal co

be refused. Is that - - -

JACKSON, MR No.
MARTI N CJ: Or have | misunderstood the argument?

JACKSON, MR: Well, the argument is, before you address
the adequacy, you have to ask whether offsets are
appropriate.

MARTI N CJ: Well, whether they’re capable of offsetting
the environmental impact.

JACKSON, MR That's right.

MARTI N CJ: And that's really the point | was making by my
example — so that if you've got a species thatis u

this particular location with the result that there

offset capable of preserving that species, then tha

be a situation in which the EPA offsets would not r
the environmental loss. But where you have a capac
offsets — and the obvious one is carbon emission, s

is always a capacity there — then that shows that t

a — in other words, the section can be construed in
way as to allow a refusal to allow implementation i
circumstances, and the recommendation that there be
permission to implement on the basis of offsets and
circumstances. Doesn'tit?

JACKSON, MR Well, with respect - - -

MARTI N CJ: Andthenit's a question for the EPA to
determine which category the case falls into.

JACKSON, MR With respect, in relation to biodiversity,
In my submission, it's the same, whether it's pollu
biodiversity. At a fundamental level, the EPA must
these impacts appropriate for offsetting, because t

will be, to take your example, there will be some ¢

where the proposal is such as to make it inappropri
offset, even where the offsets are available.

MARTI N CJ:  Why?

JACKSON, MR Why? Because otherwise all proposals are
capable of being offset.
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MARTI N CJ: No, they're not.
JACKSON, MR Well - - -
MARTI N CJ: And I've given you an example of one.

JACKSON, MR Well, with respect, by removing — by the
very nature of offsets, you create the — sorry. Th

of an offset is such that it's not tied to a partic

time and place, and, to take your example, if there
one habitat that’s suitable for a particular fauna

flora, then there’s no reason why an offset can’'t b
drafted or condition can’t be drafted to require th
creation of that other type of vegetation — that ty
ecosystem — somewhere else. And that’s in fact wha
happened here. So, with respect, | don’t accept th
correctness of the example that you've given, your
because if the EPA can draft a condition which says
you to offset this, there’s nothing here for you to

but we will allow you to grow it, then anything can
done.

MARTI N CJ: Well, what about — again, to take an example —
pollution of the marine environment?

JACKSON, MR Yes.

MARTI N CJ: If a proposal that goes ahead for the
development of an industrial project adjacent to a

JACKSON, MR Yes.

MARTI N CJ: - --isgoing to result in discharge into the
marine environment that pollutes it and causes the
animals, how could you offset that?

JACKSON, MR The policies acknowledge the difficulty of
applying offsets to marine environment, so it'sav
example, your Honour. It's very difficult to - - -

MARTI N CJ: Well, then, if there is no capacity for an
offset, then that gives work some scope for section
do, doesn't it?

JACKSON, MR  Well, alternatively, it might be seen as an
example of where offsets are inappropriate rather t
unacceptable, but to look at the acceptability, the

is a big place, and so it might be said that impact

this particular point at the end of the pipe can be
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by works somewhere else — revegetation of breeding
for certain types of fish.

MARTI N CJ: But doesn’t the discussion that we’ve been
having illustrate that you can’t segment these ques

that, really, the nature of the offsets to be provi

adequacy and the quality of those offsets, is part

parcel of the decision about whether a proposal can
implemented, and if so, on what terms?

JACKSON, MR No. With respect, there are difficult
questions about adequacy in certain contexts, but t
doesn’t mean that the first question can be avoided
can't be taken in altogether, because even in those
difficult situations, you can create a condition —
condition the proposal so as to make it acceptable.
we need to understand also that when we talk about
adequacy, we are talking about policy documents whi
EPA may or may not strictly apply, and so it may be
adequacy — to take your Honour’s example about the
of a particular habitat — requires a strict like fo

or indeed an improvement — a net gain.

But that's not available, so a condition is drafte
as to make the offset nonetheless acceptable in som
But the fundamental proposition is the same: the E
capable in the exercise of its discretion of making
proposal acceptable by the drafting of a condition
requires offsets to be provided somewhere else — so
place, some other time. And indeed, as I've said,
idea that they can grow an offset means that the of
might not be available for some time.

The native vegetation is bowled over now; the
replacement isn’t provided for 10 or 15 years time
50 years time.

MARTI N CJ: Sojustso that | understand ground 1A, it is
the proposition that there has to be first addresse
separately and discretely without consideration of

nature of the offsets — what is ground 1? Because

still struggling to understand it. That there has

two-stage decision-making process.

JACKSON, MR: There has to be a separate question asked.
MARTI N CJ: Right.

JACKSON, MR Is this proposal suitable for offsetting?

30/11/15
10.51 JACKSON, MR

grounds

tions —
ded, the
and

be

hat
t

you can
Now,

ch the
that
adequacy
r like,

d so
e way.
PA is
any
which
me other
this
fset

—-20-

the
I'm
to be a

17



MWR SC/CIVIPEICIV 2445/2015

MARTI N CJ: Right. And that has to be separately and
discretely asked and answered in the report, does i
can’t be implicit in the recommendation that approv
recommended subject to conditions? | mean, surely
can't arrive at that conclusion without first consi

whether or not approval would be acceptable subject
conditions.

JACKSON, MR No, indeed, but I will take your Honour to
passages in the report which makes it plain that th
didn’t consider that question.

MARTI N CJ: Allright. Well, before we get there you say
if it is implicit in the terms of the report that i
considered.

JACKSON, MR Yes.

MARTI N CJ: And an affirmative answer given to the
guestion, namely that there are offsets which would
sufficiently desirable to allow, to permit recommen

of the proposal to proceed provided those offsets a
provided. If that was implicit in the report then

would say there would be no breach of the law. Is
right?

JACKSON, MR Under ground 1(a). Yes.

MARTI N CJ: Yes. Allright. So then the question turns
to whether the report should — well, let's assume —

the first question, of course, is whether your cons

of section 44 holds up.

JACKSON, MR Yes.

MARTI N CJ: But if it does then the next question is a
guestion of fact.

JACKSON, MR Indeed.

MARTI N CJ: And that turns upon the inferences to be drawn

from the terms of the report, | assume.

JACKSON, MR That's right.

MARTI N CJ: And the report itself, do we need to go behind

the report to look at the considerations and workin
processes, or do we just go to the report itself?
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JACKSON, MR In my submission you don’t need to do that.

Having said that, I'm conscious of your Honour’s de
in the Wilderness Society that says that the assess
process is a continuous one. So | will take your H
the full process.

MARTI N CJ: Yes.

JACKSON, MR But hopefully in a brief way. But, your
Honour, before we move from that first construction

if | can take you back to the policy document, the
statement.

MARTI N CJ: Yes.

JACKSON, MR Have you got that, your Honour?
MARTI N CJ: Which one is this? This is tab 5?
JACKSON, MR Tab5. Yes.

MARTI N CJ: Yes.

JACKSON, MR Under the introduction, in background, it
says:

In recent decades there have been several attempts
developing and using environmental offsets as an
environmental management tool.

And then a couple of paragraphs down:

The EPA currently recognises that various offset
policies and approaches have been developed. It ne
a common overarching principle.

The next paragraph:

The EPA is also concerned about perceptions that
negotiated offset and compensation packages are bei
used to make otherwise unacceptable adverse
environmental impacts acceptable. It's aware that
environmental offsets proposed in the guise of
sustainability tools are sometimes overriding the
protection and conservation of our State’s most
valuable environmental assets.

Now it seems, well, in my respectful submission, th
issue that the EPA was seeking to address.

MARTI N CJ: Yes.
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JACKSON, MR The issue that I've just identified is what
the EPA was seeking to address when it produced tha
document.

MARTI N CJ: Yes.

JACKSON, MR Allright. So it's now then necessary to
turn to the report, which is volume 1.

MARTI N CJ: Allright. Well, the construction for which
you contend is to be found only in section 44(2).

JACKSON, MR: And the nature of the task to be undertaken

by EPA.
MARTI N CJ: Allright. So the wording of section 44:

The nature of the task undertaken, the purpose of t
Act and the relationship between the EPA’s role as
report provider and the minister’s role as decision
maker.

JACKSON, MR Indeed and it's — | don’'t need to make sure
that the court has understood the point, but the St

you can have a look at all of the factors, all of t

matters together; the identification of the asset

impacted, the nature of the impacts, the significan

the impacts and the conditions to address those imp

don’t take any issue — | will reframe that. It's n

submission that that approach is inappropriate in r

to the first type of conditions. Indeed, it's nece

undertake that task.

It's necessary to say, all right, “Well, they prop
to build a road from A to B, between A and B is thi
particular asset. If the road goes through it it's
to destroy that asset. How do we avoid that? Can
around it? Can we build over? Something else?” H
understood that process, the avoidance and minimisa
process, you then get to the offset stage and it's
stage that the preliminary question has to be asked
don’t quibble with — it's not - - -

MARTI N CJ: Soit's a particular construction of section
44 that applies only to offsets, is it? It doesn’t

to other conditions.

JACKSON, MR Because of the nature of offsets, sir, yes.

MARTI N CJ: That's winkling a lot out of some very general
language, Mr Jackson.
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JACKSON, MR Well, that's why | took — | understand the
point, your Honour, but that's why | took you to th

concept of condition. That's why the understanding

a condition is in environmental protection legislat

so important because the EPA can impose a condition
extraordinarily broad scope, but when it comes down
there’s only two types. One deals with avoidance a
mitigation and one deals with offsetting.

MARTI N CJ: I'm still struggling to see why there is this
doctrinal difference between the two that you try a
And, again, going back to the emission controls, it

to me to be a good example. Emission controls are
to reduce the amount of carbon that goes into the
atmosphere of the planet and so whether the carbon
from one particular source or another doesn't reall
matter. What matters is the total quantity of carb
goes in the atmosphere and so the decision about wh
not a particular proposal can proceed is inextricab

up with the nature of the offsetting reductions in

in the atmosphere that could be provided by that pa
proponent, isn’t it. So that’'s what emission tradi
schemes are all about.

JACKSON, MR Well, we're not dealing with emission
trading schemes.

MARTI N CJ: No.
JACKSON, MR But that's the theory of it.

MARTI N CJ: Butit's about the essence of it though, is
that you're saying, in a sense, there’s a kind of e

trade, “You can put this in provided you take this

out.”

JACKSON, MR That's a good example of why offsets need to
be addressed differently, because if that's the cas
proposal that deals with carbon emissions can be of

MARTI N CJ: And what’s wrong with that?

JACKSON, MR The Act doesn't provide for that. The Act
says there must be some proposals that can’'t be con
to make them acceptable.

MARTI N CJ: But it doesn’t say there must be some emission
proposals.

JACKSON, MR No.
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MARTI N CJ: There must be some proposals for which there

are no offsets that would adequately remedy the
environmental damage and those should not be allowe
proposition is that offsets can always negate every
environmental damage, therefore the Act must be con
in such a way that the authority must ask itself se

and discreetly before considering offsets whether t

the type of case in which offsets can counteract th
negative environmental impact. Is that it in a nut

JACKSON, MR Ithink so. Yes.

MARTI N CJ: Allright. And then you were going to take me
to the report, which | think is the factual questio

JACKSQON, MR Yes, your Honour.

MARTI N CJ: This is assuming your legal proposition is
made out, the factual question is whether it's impl

the report that the authority has decided that this

kind of proposal where the negative effect can be o

JACKSON, MR That's right. If | can take you to page 28
of that report.

MARTI N CJ: Yes.

JACKSON, MR Which is page 2321.

MARTI N CJ: Yes.

JACKSON, MR | beg your pardon, 29:
However, there still remains a significant residual
impact to the EPA’s key environmental factor of flo
and vegetation —

MARTI N CJ: Now, where are you reading from? Sorry.

JACKSON, MR | beg your pardon. I’'m sorry, your Honour.

The penultimate paragraph, the last full paragraph

“‘However.”

MARTI N CJ: On page 23217?

JACKSON, MR | beg your pardon, 2322.

MARTI N CJ: Allright. Sorry. Yes.

JACKSON, MR
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However, there still remains a significant residual
impact to the EPA’s key environmental factor of flo
and vegetation and hence an environmental offset is
necessary in order to counter-balance the impacts f
this proposal.

And it then goes on to say:

The proponent has put forward an environmental offs
package to address the proposal’s significant resid
impacts.

The quantum of the offset proposals, the objectives
their adequacy is set out in section 5.6 of this re
So section 5.6 — that's — | won't take you to it, b
that’s repeated at the bottom of page 36, your Hono

MARTI N CJ: Yes. Butthen if you go on, in “Summary” it
says, “having regard to,” and there are conditions

JACKSON, MR That's right.

MARTI N CJ: - - -the mitigation kind, to use your
taxonomy.

JACKSON, MR Yes.

MARTI N CJ: So that there are — if you go to the dot
points at the bottom of that page, the first four a
you would call mitigation conditions.

JACKSON, MR Indeed.

MARTI N CJ: And then the fifth is the offset condition.
JACKSON, MR That's right.

MARTI N CJ: Now, why isn’t it implicit in the fifth — the
provision of the fifth, that the authority has deci

this is one of those proposals where the offsets ar
capable of producing an outcome which is acceptable

JACKSON, MR What it does — if | can take you back to
page 29.

MARTI N CJ: Yes.

JACKSON, MR Section 5.6 is described as assessing: “the

quantum of the offset proposals” — that is, what th
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proponent puts forward as an offset; “the objectiv
which is the objective of the offset factor; and “
adequacy” — that is, the adequacy — the extent to w
offsets meet the objective. But they don’t ask —t
nothing in there that asks whether the offsetting i
appropriate.

MARTI N CJ: Well, isn’'t that implicit in the consideration
at 5.6, whether the package is adequate? | mean, w
the difference between adequate and appropriate?

JACKSON, MR Adequacy looks to quantum. Appropriateness
looks backwards at the nature of the impacts.

MARTI N CJ: Right. Well, you wouldn’t even get to
adequacy unless you had implicitly decided that the
— that the nature of the environmental impact was s
it could be offset.

JACKSON, MR  With respect, you do get there if you don’t
ask yourself the question and you assume the answer

MARTI N CJ: Right.

JACKSON, MR There’s nothing in section 5.6 that
indicates either the appropriateness — it's — there
inevitability in the relevant passages, and that’'s

in the use of terms like “hence” and “therefore” an
“necessarily.” So, again, to go to paragraph — pag
And I'm picking on those — they’re examples. The |
is repeated several times.

So, for example at page 28, the EPA notes that,
“Despite the best efforts of the proponent to minim
impacts there is still the unavoidable loss of 6.8
of wetlands. This is considered to be a significan
residual impact and hence would require an environm
offset.” And again, a few paragraphs down, just ab
heading: Indirect Threats, it's the same language u

And again on page 36. “Having taken all reasonable
practical measures to avoid and mitigate the potent
impacts, there still remains a significant residual
to the EPA’s key environmental factor of terrestria
through habitat fragmentation and loss of foraging
and hence an environmental offset is necessary.” T
passages, in effect, say they’ve done their best.
still lots of impacts. There’s no more opportunity
reduce them, and therefore you go to offsets.
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MARTI N CJ: Well, couldn’t you read that as implicitly
saying that if the proposal is to be environmentall
acceptable, an environmental offset of a character

can make it environmentally acceptable must be iden

JACKSON, MR I'm sorry, your Honour. Say that again.

MARTI N CJ: Well, you've drawn my attention to the use of
the phrase, on several occasions, “hence would requ
environmental offset.” Well, wouldn’t one construe

saying, because of the significant adverse impacts
environment which we have identified, the only way

this proposal can be made to be acceptable is if th

identified an environmental offset which has that c

and capacity.

JACKSON, MR Yes.

MARTI N CJ: Thatis, the character of rendering an
unacceptable proposal acceptable.

JACKSON, MR Yes.
MARTI N CJ: And what’s wrong with that?

JACKSON, MR Well, there’s two answers. In the context
of 1(a) it's because, as | say, the nature of offse

that there will — every proposal is capable of bein
acceptable.

MARTI N CJ:  All right.

JACKSON, MR: And the second answer is the policy grounds,
which says, these certain types of impacts can’t be

MARTI N CJ: I'm sorry. | understand the first one. The
first one goes - - -

JACKSON, MR: | haven'ttaken - - -

MARTI N CJ: The first one goes — it's a question of
statutory construction. And the second one is - -

JACKSON, MR The second one is the policy that says there
is the presumption against - - -

MARTI N CJ: So this goes back to — this isn’t statutory
construction. This goes back — this is ground 1(b)

JACKSON, MR Correct.
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MARTI N CJ: Allright. So ground 1(a) relies entirely on
the proposition that because all adverse impacts ca
offset, you — it's not sufficient to simply ask you

whether there is in this case, offsets that are cap
rendering the proposal acceptable. You must first
yourself separately and discretely, is this the typ

case in which offsets are appropriate. And by appr

you mean capable of rendering an unacceptable envir
proposal into one which is acceptable — or what do
mean?

JACKSON, MR Appropriate given the EPA’s task — statutory

task of protecting the environment.

MARTI N CJ: Butit protects the environment by exercising
its powers, which include the power to recommend wh
proposals should be implemented or not implemented.

isn't it — doesn’t “appropriate” have to draw its m

from that, and wouldn’t, therefore, “appropriate” m

“capable of rendering an unacceptable proposal acce

JACKSON, MR With respect — I'm now repeating myself.
MARTI N CJ: Yes.

JACKSON, MR One just goes back and says, if there are —
if the Act provides that some proposals cannot be
acceptable, even with conditions, and offset are al

capable of making a proposal acceptable, the EPA ha

before it imposes an offsetting condition, ask itse

whether this type of proposal and these types of im

are appropriate. That’s a decision for - - -

MARTI N CJ: But what do you mean by appropriate?
JACKSON, MR Well, that's a matter for the EPA.

MARTI N CJ: Well, but, hang on, you're saying there’s a
legal obligation upon the EPA to ask itself whether
appropriate, but what — so, it's not a matter for t

with respect, it's a matter for the court.

JACKSON, MR No. No.

MARTI N CJ: So the court must — what you’re saying is that
the court should construe the Act to impose an obli
upon the EPA.

JACKSON, MR Indeed, but the answer to that question
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MARTI N CJ: And what I'm trying to tease out from you is

what'’s the nature of that obligation, and what you mean by
— “appropriate” is a word that’s capable of meaning all
things to all people. So what do you mean by

“appropriate”?

JACKSON, MR “Appropriate” means in the context of the
EPAs obligations to protect the environment — the n ature
of.

MARTI N CJ: |don’'t—but— giving me context is not
answering my question, with respect, Mr Jackson. W hat does
it mean?

JACKSON, MR Well, it will mean different things at
different times, but at the moment what it means is

“significant impacts to critical assets.” Now, tha t's not
in the statue, but it must mean — perhaps | will wi thdraw
that. At a very base level it must mean that the E PA
acknowledges that some impacts on some assets aren’ t
capable of being offset. They are too important to the
State. Whether that’'s the Swan River or Kings Park , or the
Bungle Bungles or something else, there will be som e assets

which can’t be offset because they’re too important

MARTI N CJ: Yes. Right. Well, doesn't that, then,

suggest that you're using “appropriate” to mean wha tl
suggested it means, and that is, because those asse ts are
too important, there is no offset which is capable of
converting into a proposal that could be recommende d for
acceptance. If it was Kings Park, or —and | know people
have different views about different environmental aspects.

But let’s take an iconic - - -
JACKSON, MR Well, let’s take Kings Park.
MARTI N CJ: Yes.

JACKSON, MR: The way the EPA would deal with that is to

say, all right, what environmental impacts will the razing
of Kings Park have? It provides certain types of

vegetation and certain types of fauna habitat — for aging
habitat, and those habitats can be provided elsewhe re.

We’'re not — there’s — | withdraw that.

MARTI N CJ: ButKings Park, | think, is a good example,

because the real value of Kings Park, it seems to m e, lies
in its proximity for human use and enjoyment. It's not its
fundamental environmental quality, so that’s not an

environmental issue, that’s a planning issue, reall y.
30/11/15 27
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JACKSON, MR Indeed. And that might be where the
Minister steps in and says there are other matters
of the environmental sphere that mean that this is

MARTI N CJ: Yes.

JACKSON, MR But if the EPA limits itself to its remit,
it won’t deal with that.

JACKSON, MR: I'm not sure | can take the matter much
further, your Honour.

MARTI N CJ: Yes. Allright.

JACKSON, MR If I can then turnto ground 1(b). As I've

said the ground — this ground is closely related to
Ground 1(b) looks to policy, which says that EPA mu
that question because there are some assets which m
be offset, even if they are available.

MARTI N CJ: And the proposition is that by publication of

these documents.

JACKSON, MR Yes.

MARTI N CJ: There are mandatory relevant considerations

under the Act.

JACKSON, MR Yes.

MARTI N CJ: Inthe sense in which those expressions were

used by Mason J in Peko-Wallsend.

JACKSON, MR Indeed. Exceptthat - - -

MARTI N CJ: All right. Now, how does that happen unless

the Act gives them that status, because on the fact
you would think that no decision-maker can fetter i

its own policy statements — and that's Drake’s case
basically.

JACKSON, MR  Absolutely.
MARTI N CJ: So how can it fetter itself?

JACKSON, MR I'm not —it's not submitted that it must
fetter itself. It's submitted that it must give th

policy documents proper, genuine and realistic
consideration. There must be an intellectual engag

with them.
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MARTI N CJ: And that's fundamentally, of course, first, a
question of statutory construction.

JACKSON, MR Indeed.

MARTI N CJ: And then a question of fact as to whether it
did engage.

MARTI N CJ: If the statutory construction question is
answered favourably to your clients.

JACKSON, MR Quite. And so, fundamentally, the

proposition is this: where the statute provides the EPA
with the ability to create policy by which it will —its
future decision making is guided, the Parliament ca nnot
have intended such policy documents to be ignored. And
that proposition — well, that proposition relies on section
16 and 17.

MARTI N CJ: Section 16 — sorry.
JACKSON, MR And 17.
MARTI N CJ: Section 16 and 17. Yes.
JACKSON, MR So section 16(n) says that:
The functions of the authority are to establish and
develop criteria for the assessment of the extent o f
environmental change, pollution and environmental h arm.
And 17(3)(d) says:
Without limiting the generality of 17(1) —

which says that it has all the powers reasonably ne cessary
to enable it to perform its functions.

MARTI N CJ: Butthis is the criteria for the assessment of
the extent of environmental change.

JACKSON, MR: Well, go back a step, your Honour. 16(a)
says:

The functions of the authority are to conduct
environmental impact assessments.

MARTI N CJ: Yes.

JACKSON, MR (b)is:

30/11/15 29
11.25 JACKSON, MR



SUE SC/CIVIPEICIV 2445/2015

To consider and initiate the means of protecting th e
environment and the means of preventing and control ling
and abating pollution and environmental harm.

MARTI N CJ: Yes.

JACKSON, MR (e):
To advise the Minister on environmental matters
generally and on any matter which he may refer
including environmental protection aspects of any
proposal.

MARTI N CJ: Yes.

JACKSON, MR (j):

To publish reports on environmental matters general ly.
(k):

To publish fort the benefit of planners, builders,

engineers or other persons guidelines to assist the m in

undertaking their activities in a manner so as to
minimise the effect on the environment of those
activities.

(m):
To coordinate all such activities.
And (n):
To establish and develop criteria for the assessmen t of
the extent of environmental change, pollution and
environmental harm.
And then you go to section 17.
MARTI N CJ: In this case, (n) is all about the assessment
of — it's the development of criteria for assessing the
adverse impact on - - -
JACKSON, MR Indeed.
MARTI N CJ: - - - the habitat.
JACKSON, MR That's right.

MARTI N CJ: Etcetera. It's not about offsets.
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JACKSON, MR: No. No, no, no.
MARTI N CJ: None of this is about offsets.

JACKSON, MR No, no. None of this goes to offsets in its

terms. What it does is say the EPA can develop cri teria,
publish them and by doing so establish guidelines f or the
future exercise of its statutory discretion.

MARTI N CJ: Well, isn’'t that the work done by Part Il of

the Act? That's policies. | read section 16 as be ing
concerned with procedures whereas - - -

JACKSON, MR Well, can | take you to section 17(3).

MARTI N CJ: Yes.

JACKSON, MR Sorry, just missed it. 17(3) says:

Without limiting the generality of this section, th e
authority if it considers it appropriate or is

requested to do so by the Minister may (b) advise t he
Minister on any matter relating to this Act or any

proposals, schemes or questions that may be referre dto

it.

MARTI N CJ: Yes. But none of the documents you've taken
me to are advice to the Minister, are they?

JACKSON, MR No, no. The EPA can “if it considers
appropriate or is requested to do by the Minister.”

MARTI N CJ: Yes.

JACKSON, MR And then (d):
Consider and make proposals as to the policy to be
followed in a state with regard to environmental
matters.

MARTI N CJ: Yes, and it makes proposals under Part Ill.

JACKSON, MR No, no, because that is dealt with in 16(f)
which says:

The functions of the authority are to prepare and s eek
approval for environmental protection policies.

So there’s a distinction between policies of a stat utory
nature and policies of a non-statutory nature.

30/11/15 31
11.25 JACKSON, MR



SUE SC/CIVIPEICIV 2445/2015

MARTI N CJ: So therefore (d) must be something other than

JACKSON, MR  Statutory policy.
MARTI N CJ: - - -an environmental protection policy.
JACKSON, MR Indeed.

MARTI N CJ: Well, offsets — the extent to which offsets
are capable of rendering a particular proposal acce
must surely come into the scope of the environmenta
protection policy, mustn't it?

JACKSON, MR: Indeed, if it had been made but one hasn’t
been made.

MARTI N CJ: Then that seems to me to be the fundamental
flaw in your argument because until it has been mad

not a mandatory consideration because — in other wo

they haven't exercised the power in 16(f), then the

as it were, get in the back door by construing 17(3
authorising some other way what is authorised by 16

Part IIl.

JACKSQON, MR Can I take you to authority 14 on my list of
authorities, your Honour.

MARTI N CJ: Yes. And thatis?

JACKSON, MR Minister for Immigration, Local Government
and Ethnic Affairs v Gray.

MARTI N CJ: Yes.

JACKSON, MR If I can take you to page 205 of that
report. At the bottom of that page, the applicatio
ministerial policy:

It's right to say the tribunal which operates as pa

of a continuum of administrative decision-making is
bound by governmental policy, although it may take
policy into account in the exercise of the statutor
power or discretion.

Now, that's a may.
MARTI N CJ: Yes.

JACKSON, MR It then follows with a passage from Drake
which your Honour referred to a moment ago:
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If the original decision-maker has properly paid re
to some general government policy in reaching his
decision, the existence of that policy will plainly

a relevant factor for the tribunal to take into
account. On the other hand, the tribunal is not in
absence of specific statutory provision entitled to
abdicate its function of determining whether the
decision made was on the material before the tribun
the correct or preferable one.

That'’s the fettering point that your Honour just ma
MARTI N CJ: Yes.
JACKSON, MR

The place of government policy in the tribunal’s
decision-making will depend upon the interests of g
government and consistent decision-making on the on
hand and the ideal of justice in the individual cas

the other, but it's decision must be the result of
independent assessment of all the circumstances of
particular case and not the uncritical application

policy.
Again, that’s the fettering argument.

MARTI N CJ: Yes.

JACKSON, MR This is nothing more than a statement of
what is sometimes called the non-fettering principl
next paragraph:

The proposition that government policy cannot bind
tribunal does not imply that the policy can be igno
It's reasonable to associate with the legislative
intent that is taken to inform the construction of
wide statutory power and acceptance of the likeliho
that policies or guidelines will be developed by th
executive at either or both ministerial or departme
level to govern its application.

And then there’s another passage from Drake:

The consistent exercise of discretionary administra
power in the absence of legislative guidelines will
itself, almost inevitably lead to the formulation o
some general policy or rules relating to the exerci
of the relevant power.
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S0 once you create — once an administrative decisio
creates policies which are intended to guide its fu
decision-making, it's obliged to have regard to the
they are triggered by — if their terms are triggere
facts of the case. Your Honour, can | then take yo
number 6 of my authorities.

MARTI N CJ: Well, before you leave that though - - -
JACKSON, MR Yes.

MARTI N CJ: - --there’s an important sentence at the
bottom of page 206, isn’t there, because the remark
their Honours were directed to was the question of

the extent to which a review tribunal should take i
account government policy.

JACKSON, MR Yes.
MARTI N CJ: Now, at the bottom of page there:

There is a question which need not be resolved at t
time, namely, whether a primary decision-maker who
has a policy making function is free to disregard h

or her own announced policy.

Now, that's this case, isn’t it?
JACKSON, MR: Well - - -

MARTI N CJ: Because it’s not a review, it's a question of
whether the EPA as the policy maker has the capacit
disregard his or her own announced policy. And the

go on to refer to Wilcox J in NICAC:

The situation where the Minister is free deliberate
to part from his own policy. It is difficult to se

the decision by the Minister could be rendered inva
because in making it he misinterpreted the policy a
has accidentally departed from it.

And then they go on to say we’re not deciding that
here.

JACKSON, MR No. We're not. They weren't.

MARTI N CJ: So you're going to need a better authority
than Gray, aren’t you?

JACKSON, MR: The decision of Barker J in the decision of

Elliot Jennings, which is number 6 in the bundle.
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MARTI N CJ: Sorry. Which case is this?

JACKSON, MR Number 6 in my bundle, Clive Elliot
Jennings.

MARTI N CJ: |don’'t have —yes. Number — yes, Clive
Elliot Jennings. Yes.

JACKSON, MR Now, this is dealing with a planning
context, which might arguable be said to be a littl
closer to the current situation than immigration.
paragraph 24:

In some cases the Commission may have adopted a set
planning principles which it, for the sake of
convenience, has called a policy in which it's stat

to be relevant to subdivision applications. In suc
cases the document is not a policy given force by t
Town Planning and Development Act, but nonetheless
may be relevant to the exercise of its discretion t
approve or reject a particular plan lodged with it.

the Commission has adopted such a policy and is
relevant to the application, the policy will be

expected to guide the exercise of discretion. Howe
the existence of such a policy is not intended to
replace the discretion of the Commission in the sen
that it's to be inflexibly applied, regardless of t

merits of the particular case. Notwithstanding thi
understanding the relevant consideration in many
applications will —

| think that should be be —

...be why the policy should not be applied. While th
are planning principles that find expression in the
policy are not relevant to the particular applicati
good public administration demands no less an appro
Much has been written about the use of policy in
administrative decision-making. Administrators do
act unlawfully in adopting policies to structure th
discretionary powers. Indeed courts have accepted
it's desirable that they should do so. However, an
administrator exercising discretionary power will b
found to have acted ultra vires if the discretion i
exercised inflexibly —

which we have already - - -
MARTI N CJ: Well, that's the fetter.

JACKSON, MR That's the fetter.
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MARTI N CJ: That's the fetter point. Then his Honour goes
on in paragraph 26.

JACKSOQN, MR

A relevant policy, provided it's not ultra vires, m
therefore be regarded as one relevant consideration
which the administrator is effectively bound to tak
into account.

MARTI N CJ: But the only authority cited for that
proposition is Drake.

JACKSON, MR Yes.

MARTI N CJ: And Drake does not stand for that proposition
as French and Drummond Js made clear in Gray.

JACKSON, MR Well - - -

MARTI N CJ: So with respect to his Honour, I'm not aware
of any authority that would stand for that proposit

that by formulating a policy a decision-maker creat
mandatory relevant consideration in the sense used

J in Peko-Wallsend and that's why French and Drummo
stayed away from that question in Gray. And with r

to Barker J, there doesn’t appear to be any legitim

authority to support that proposition. So this is

as it gets, is it?

JACKSQON, MR Well, no. Those authorities are as good as
it gets in terms of authorities, your Honour. The
principle though remains that where the - - -

MARTI N CJ: But surely it gets — your case gets harder,
doesn't it, when you have got part Ill of the Act w
specifies a procedure that has to be followed to cr
mandatory relevant consideration, which is a policy
approved by the Minister and which has the effect f

a provision is made by part lll. To construe the A
providing a back door means by which the EPA can fe
itself by requiring itself to take — in the sense t
requires itself to take into account policies, with

those policies having been approved by the Minister
circumvent part Il of the Act, wouldn't it?

JACKSON, MR Well, no, because with respect that goes to
weight. It may well be — well, it's accepted that
environmental protection policies must be given mor

than a non-statutory policy.
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MARTI N CJ: Well, no. They have a particular statutory
effect.

JACKSON, MR Indeed.
MARTI N CJ: It's section 34, | think, isn't it?

JACKSON, MR Indeed. So a non-statutory policy can’t

MARTI N CJ: No. I'mwrong. Hang on. Let me find it.
It's 33. Yes. It has the force of law as though e nacted.

JACKSON, MR Indeed.
MARTI N CJ: Sothat---

JACKSON, MR So a non-statutory policy can’t overwhelm

it. But where a decision-maker says this is how I’ m going
to make my decisions in the future, and where the A ct says
that it can do that, then with respect - - -

MARTI N CJ: Well, where does the Act say that? It refers
to —you go back to 16 and 17. 16(f) you accept is focused
on part Il of the Act.

JACKSON, MR Indeed.

MARTI N CJ: Soithasto be 17(3)(d). But see the wording
of (3)(d) is quite interesting, isn't it:

Make proposals as to the policy to be followed in t he
State.
Proposals to who? 17(3)(d) doesn’t cover that. It 'S not
proposal, what you're saying, is it? Make proposal sto
whom?

JACKSON, MR As | said, your Honour, we rely also on

16(n) to establish and develop criteria for the ass essment
of the - - -

MARTI N CJ: Butthat's assessing damage.

JACKSON, MR Well, it's assessing the impact of a
proposal - - -

MARTI N CJ: Yes.

JACKSON, MR - --onthe environment.

30/11/15 37
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MARTI N CJ: Well, no. ltis:

The assessment of - - -
JACKSON, MR Amongst other things.
MARTI N CJ:

- - - the extent of environmental change, pollution
environmental harm.

That's the negative side of the scoresheet if you |
JACKSON, MR Indeed.

MARTI N CJ: Well, that's the development of criteria. The
technique is to be used to assess the negative side
scoresheet. How are we going to count carbon emiss

How are we going to count and measure the environme

the marine pollution that's produced?

JACKSON, MR Yes.

MARTI N CJ: That's not these policies and 17(3)(d) doesn’t
cover it either because this is making proposals.

adopting policies. It's making proposals.

JACKSON, MR Well, as | say we - - -

MARTI N CJ: Adopting policies is done under part IIl.
JACKSON, MR In my respectful submission, section 16 and
17 provide the authority with the power to develop

guidelines for its future decision making activitie

MARTI N CJ: And just to be clear, that, that’s to be found
in 16(n) and 17(3)(d)?

JACKSON, MR: Well - - -
MARTI N CJ: Isthatit?

JACKSON, MR It's 16 —as | said, 16(1)(a)is to conduct
environmental impact assessments.

MARTI N CJ: Yes.

JACKSON, MR And 17(1) gives the power to do all things
necessary to perform its functions.
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MARTI N CJ: Yes.

JACKSON, MR At its very broadest, that must include the
development of guidelines for its future discretion

exercise of its discretion. 16 - - -

MARTI N CJ: Which it must then take into account, you say.

JACKSON, MR: Which, which it must then take into account.

It need not apply. It can depart from it in an app
sense, in an appropriate case. But it must acknowl
that the policy exists, and then, to use the langua
intellectually engaged — intellectual engagement, e
with that process, engage with that policy and, and
determine whether it should depart from it or not.
not a fetter argument. This is simply to say that

is required to take into account, to have regard to
consider its own policies.

And as those authorities suggested, | think it was
Minister v Gray, it's implicit in a broad discretio
implicit in a — in the provision of a broad discret
a decision-maker will have the power to develop suc
guidelines and policies. And that’s not to say tha
guidelines have to be strictly applied. Simply tha
decision-maker must take them into account.

MARTI N CJ: And what they said in Gray was that because
the AAT is not the Minister for Immigration and is

specialist involved in the administration of litera

of thousands of decisions, it should take those pol

into account. But they stopped from saying - - -

JACKSON, MR They did.

MARTI N CJ: - - -that, that the Migration Department was
obliged to take those, that the Minister was himsel
obliged to take that policy into account. And you
understand the distinction between the two. You co
understand the consistency that administration deci
making requires a reviewing authority which lacks t
expertise of the original decision-maker to act
consistently with lawful policies adopted by the or
decision-maker, but it's a different thing to sayin

the original decision-maker can require itself to t
account is own policies.

JACKSON, MR With respect, the principles of good
decision-making apply, in my respectful submission,
more so when you're dealing with a department that
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with many, many decisions. It must be in order to provide
some consistency of decision-making.

MARTI N CJ: Yes.

JACKSON, MR Your Honour, I'm not sure whether you need

to hear from me in relation to the policies themsel ves. |
was proposing to take you through - - -

MARTI N CJ: Well, there’s a second question of fact - - -

JACKSON, MR Itis a second question of fact.

MARTI N CJ: ---and thatis, you know, you, you — you've
got two hurdles to get over. The first is the cons truction
hurdle, and the second hurdle is to show that they weren’t

taken into account.
JACKSON, MR Yes.

MARTI N CJ: So you can't win unless you get over both of
them.

JACKSON, MR Indeed. And it would appear that you're
against me on the first one.

MARTI N CJ: Well, yes. But | haven't decided that yet.

JACKSON, MR Allright. Your Honour, the —if | can take
you to volume 2 of the three volume bundle. 1 will take
you back to policy number 5.

MARTI N CJ: Yes.

JACKSON, MR And I took you to page 1. | won't repeat
that. On page 2, the fourth, sorry, the third full
paragraph:

In view of the aforementioned issues, the EPA is
developing this position statement to provide
overarching guidance and to establish a consistent
policy approach on the matter. This position
statement provides some clarification —
and so on.
Where a proponent —

Next paragraph —
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Where a proponent for a development is set subject
the environmental impact assessment and approval
process and environmental offsets are properly part
these, those considerations, the EPA expects
proponents to put forward commitments for offsets a
part of their proposal.

Section 1.2 then deals with why offsets are importa
Page 56 of the bundle deals with the strengths of o
Page 57 deals with the limitations of offsets. If
take you to the third full paragraph on page 57:

MARTI N CJ: Yes.
JACKSON, MR

Offsets may also be perceived as suggesting that al
environmental assets are up for grabs. This
perception highlights an important point: There mu
be clear and unambiguous delineation about the role
and offsets as an environmental impact management t
and not as a project approval negotiation tool. It
emphasises the need to re-affirm the mitigation
sequence for environmental impact assessment —
management and to re-affirm the conservation and
protection of critical assets that represent our
State’s most important — important environmental
assets.

MARTI N CJ: Well, is that really saying that offsets can’t
be used to diminish the significance of mitigation
conditions?

JACKSON, MR No. What it says is you go through the
mitigation process - - -

MARTI N CJ: Yes.

JACKSON, MR ---andthen you ask is there a
significant impact on a critical asset, and if ther
there’s a presumption that offsets aren’t included
it's important — it, that paragraph is re-affirming
conservation and protection, not the offset - - -

MARTI N CJ: Well, but it talks about the role and use of
offsets as an environmental impact management tool.

JACKSON, MR Yes.

MARTI N CJ: So what it seems to be saying, | would have
thought, is that you go through all the mitigation
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procedures, you impose conditions which limit envir
— adverse environmental impact - - -

JACKSON, MR Yes.

MARTI N CJ: - - -then once you've done that and you get
to the point that there remain environmental impact

despite all the mitigation conditions you can impos

you look at the question of whether offsets can mak
proposal environmentally acceptable. Isn’'t that wh
paragraph’s saying?

JACKSON, MR Yes, subject to the appropriateness step.
MARTI N CJ: Yes. Butisn't that what - - -

JACKSON, MR: Soyougo---

MARTI N CJ: - - -the authority did in its report? It

looked at the environmental impacts, looked at the
mitigation conditions proposed, said, “Yes. These
conditions are — these conditions will have this ef

there will remain residual adverse environmental im

So then the question is what offsets are needed to

that acceptable.

JACKSON, MR Well, except that it said, “Therefore
environmental offsets are necessary.”

MARTI N CJ: Right. And that goes back to ground 1(a).

JACKSON, MR Well, that's — that’s the issue. That's one
of the issues that we discussed in relation to grou

MARTI N CJ: Under —and ground 1(b) as well.
JACKSON, MR Yes.

MARTI N CJ: Allright. But | haven't yet seen - - -
JACKSON, MR No. You haven't- - -
MARTIN CJ: ---inthedoc---

JACKSQON, MR - - - because I'm taking — I'm taking you

MARTI N CJ: Yes. Allright. All right.

JACKSON, MR Again, that last paragraph:
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The apparent limitations of environmental offsets
highlight the need for EPA to establish strong
principles based on a foundation of environmental
protection, highlights the need for the State to re
affirm its position on critical assets to provide a
scope for the intended use of environmental offsets
must be re-enforced that offsets are only one tool
the suite, and must be used in conjunction with pro
active tools.

We then go over to page 59 or 6, which is the purpo

EPA considers the purpose, scope and principles in
this position statement to be important. These will
help guide the EPA in future decision-making.

We then go to section 3, which I'll skip over for t
minute. They are — they are the principles. That
are the questions that need to be asked to determin
whether offsets are adequate.

MARTI N CJ: Well, the policy, just looking at that
paragraph you took me to, the last sentence of that
seems to be directly contrary to your view of the A
because it provides:

The EPA holds the view that environmental offsets
should not be considered in isolation but rather as
part of an integrated framework for improved
management of the environment that includes regulat
and behavioural incentive programs.

JACKSON, MR Indeed, but that's consistent with my — my
submission in relation to 1(a) which says you, you
the off — you look at the impacts and you look at t
mitigation and whether it has been avoided, and the
ask are offsets, given the impact, given the scale
impact and the nature of the asset, are offsets
appropriate. So it’s for —it's part of a — | don’
quibble with those words. It's an integrated frame
but it's not one question. There has to be a linea
linearity to the question making — question asking.
then take you to section 4, Scope.

The scope of this —
Sorry. That's page 67 of the bundle.

MARTI N CJ: Yes.
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JACKSOQN, MR

The scope of this position statement applies to all
environmental issues, matters and advice for which
EPA has jurisdiction.

Ecosystems and Emissions — so under that heading it
basically deals with both the brown and the green —
then under Critical Assets it says:

Critical assets represent the most important
environmental assets in the state that must be full
protected and conserved in order for the state to
fulfil its statutory and policy requirements, the s

to remain sustainable in the longer term, and the E
to comply with its general principles for advice an
decision-making.

And then comes the presumption:

Therefore, when the issue is before the EPA, there
presumption against recommending approval for propo
that are likely to have significant adverse impacts
critical assets. The EPA does not consider it
appropriate to validate or endorse the use of
environmental of offsets where projects are predict

to have significant adverse impacts to the followin

and what then follows is a list of critical assets.
MARTI N CJ: And this as it comes within 4, does it?

JACKSON, MR  Well, this actually satisfies a number of
these.

MARTI N CJ: Well, perhaps you could - - -
JACKSON, MR So for example - - -
MARTI N CJ: Yes, which ones?

JACKSON, MR Well, (1) Public Conservation Reserve
System.

MARTI N CJ: Public Conservation Reserve System, yes.

JACKSQON, MR Because it's both a regional park and a —
sorry. No. It's just a regional park. Native Veg

where some of those are satisfied. So for example
includes - - -
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MARTI N CJ: Which ones? Canyou - - -
JACKSON, MR So under Native Vegetation:

It comprises the whole or a part of or is necessary
the maintenance of a threatened ecological —

| beg your pardon. Sorry. That's not right. | wi
you to — | will bring you back to that. The third
point is Bush Forever reserves. This is one of tho
Biodiversity - - -

MARTI N CJ: Yes. Sorry. Where’s the Bush - - -
JACKSON, MR Sorry. The - - -

MARTI N CJ: Bush Forever. Yes, I've got it.
JACKSON, MR That's right.

MARTI N CJ: Thank you. Yes.

JACKSON, MR Sorry. | was taking you to (d) under Native
Vegetation, but | was in error; it’s (iii) Biodive

Declared Threatened Fauna and (iv) Wetlands because

are both Environmental Protection Policy wetlands w

Bibra Lake, and Conservation Category Wetlands.

MARTI N CJ: Are there any Ramsar Wetlands?

JACKSON, MR There is a reference on page 11 of the
report to international significance given, but it
actually refer to Ramsar.

MARTI N CJ: Right. Yes.

JACKSON, MR The international nature of it does appear
to arise as a result of those migratory birds.

MARTI N CJ: Yes. Thank you.

JACKSON, MR: And then on page 70, your Honour, it says
under Government Decision Framework:

In some instances, significant adverse impacts to
critical assets may be approved by State Government
ministers to provide an essential community service
public benefit or to allow strategic social or econ
development to occur. Under these circumstances, t
EPA'’s advice is that approval of any such project o
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this nature should be made conditional on certain
things.

So that plainly creates a role for the EPA — when y
consider that passage in contradistinction to the p
on 67, what it says is:

EPA will not approve proposals that have a signific
impact on critical assets.

However, the Minister might, and if the Minister do
there needs to be these things, and it would be ent
consistent with the EPA’s role to provide a report

says EPA recommends against the implementation of t
proposal. Obviously, the Minister must have regard
report, but can disagree — can take a different vie

in those circumstances, the Minister ought to be sa
that X, y and z and provide advice as to whether in
those things exist.

And that, with respect, is at the heart of the
appropriateness or not, because those two dot point
— the first dot point is has everything been done t
and mitigate, and then the second one is an accepta
comprehensive offsets package for significant resid
adverse impacts. The EPA in its policy is clearly
distinguishing between appropriateness and acceptab
because it basically says - - -

MARTI N CJ: Butit doesn't refer to appropriateness.
JACKSON, MR No, it does back on 67.

MARTI N CJ: Where doesiit - - -

JACKSON, MR The middle of the main paragraph under

Critical Assets:

EPA does not consider it appropriate to validate or

endorse the use of offsets where projects are predi

to have significant adverse impacts to critical ass

MARTI N CJ: Yes.

JACKSON, MR At section 5 on page 71 — When and How

Should Environmental Offsets be Approved — there’s
tests there. Test 2 is has everything been done to
and minimise, and test 3, once you've done that:

30/11/15
11.51 JACKSON, MR

ou
assage

ant

es, then
irely
that

his

to this
w —and
tisfied
fact

s there
o avoid
ble
ual

ity

cted
ets.

several
avoid

46



DMR SC/CIVIPEICIV 2445/2015

Are residual environmental impacts expected to have a
significant adverse impact on critical or high valu e
assets?

And if you then turn the page to page - - -
MARTI N CJ: Well, test4 - - -

JACKSON, MR No, indeed. I'm quite conscious of test 4,

but what test 4 says is you can have impacts that a re very
significant that are either acceptable or unaccepta ble, but
it avoids the question of critical assets. Test 4 avoids

the question of critical assets, because that quest ion has

already been asked in test 3.
MARTI N CJ: Yes.

JACKSON, MR And that's plain when you turn the page and

deal with the decision framework. You can see that if
there’s critical assets, the presumption that no

significant impacts are acceptable. And if you loo k at the
text on page 72:

The following environmental asset types affect how
project proposals and related offset activities are

assessed. Critical assets represent the state’s mo st
important environmental assets — must be fully

protected and conserved. Significant adverse impac ts
should be avoided at all costs. Therefore, the EPA in
providing its advice will adopt a presumption again st
approval of project proposals where significant adv erse

impacts affect critical assets. However, where
projects have been approved by the State Government :
approval should be conditional on x and y —

that is, avoid and minimise and an appropriate offs ets
package.

MARTI N CJ: Well, how does that fit into the structure of
sections 44 and 45 of the Act? What does a project
approved by the State Government mean?

JACKSON, MR Well, it acknowledges — and that goes back

to page 17 (indistinct) page 470 — back a page — it

acknowledges that the Minister can disagree with th e EPA’s
assessment.

MARTI N CJ: But which Minister? It has to be the Minister
for the Environment under section 45.

JACKSON, MR Indeed. Absolutely. So - - -
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MARTI N CJ: So it says see section 4 approval. So that's
going back to - - -

JACKSON, MR Those passages - - -

MARTI N CJ: passage---

JACKSON, MR - --thatltook you to. It does have to

be the Minister for the Environment under section 4 5. So

what it says is - - -

MARTI N CJ: But it rather seems to be jumping the gun.

It's rather saying, well, if we're told the governm entis
going to approve it whatever we say, then we will | imit our
advice to the maximum extent of mitigation and offs ets.

JACKSON, MR  With respect, that construction shouldn’t be
given to it, because that's not - - -

MARTI N CJ: Because that would be illegal.
JACKSQN, MR Indeed.
MARTI N CJ: Yes.

JACKSON, MR So the only construction available is that

the EPA will assess the proposal and recommend that if
significant impacts on critical assets are what's | eft
after avoid and minimise, then the EPA will subject — not
fettered — but will, unless there’s exceptional

circumstances or some other reason to depart from t he

policy, will recommend against approval.

Acknowledging that the Minister may well approve i t
nonetheless, in which case the EPA may well say, “T he
offsets package that has been put forward is accept able.
We don’t accept that it's appropriate, but it's acc eptable,
and if you, sirfmadam, wish to approve it, then we’ re

satisfied that that criteria is met.”
MARTI N CJ: Yes.

JACKSON, MR The same approach is taken in the document
under tab 6, your Honour.

MARTI N CJ: Allright. So they're the only parts that you
want to take me to in that one.

JACKSON, MR Yes. I've already taken you to - - -
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MARTI N CJ: Yes.

JACKSON, MR - - -the types of offset. And section 3,
which is the principles, are dealt with - - -

MARTI N CJ: Yes.
JACKSON, MR - --inthe next document.

MARTI N CJ: Allright. So now we'’re on tab 6. Sorry, tab
7.

JACKSON, MR No, no. Tab 6, your Honour.

MARTI N CJ: Tab6. Yes.

JACKSON, MR It's a document with “text withdrawn” across

it, but the evidence is to the effect that this was in
place at the time. This was - - -

MARTI N CJ: What time?

JACKSON, MR At the time of the decision.

MARTI N CJ: Being the republication of the report.

JACKSON, MR Indeed.

MARTI N CJ: Yes. Allright. Where is that evidence? Can
you help me with that?

JACKSON, MR Thatis in the affidavit of Ms Arrowsmith

MARTI N CJ: Yes.
JACKSON, MR - --where she says at paragraph 27:
I've prepared a table below identifying the policie

and procedures which were in operation between 20 A
2009 and 13 September 2013 —

pril

which is the publication date of the EPOs report. And in

relation to NJAG, that table says that the policy t ook
effect in September 2008 and ended on 14 August 201 4.

MARTI N CJ: Right. Thank you.

JACKSON, MR Under the heading Purpose, in effect, if |
can take you, fifth paragraph:
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This guidance statement provides advice for the

development of offsets packages by proponents which the
EPA will assess on a case by case basis against the

principles in position statement number 9.

So the two documents were prepared more or less at the same
time. But the first one deals with both the brown and the
green, but this one is dealing only with biodiversi ty.

MARTI N CJ: Right.
JACKSON, MR The last paragraph on page 1:

The scope of this guidance statement applies to all

proposals and schemes referred to the EPA that have

significant adverse impacts on biodiversity assets of
high or critical value.

And then the issue:

The EPAs position statement established a policy
approach for the use of environmental offsets in th e
context of EIA.

That's part 4 of the Act.

This policy approach forms the basis for this guida nce
statement —

and so on. The next paragraph:

Specifically, these issues require clarification ab out
the EPAs expectation for the appropriate use of
environmental offsets.

And then at section 3:

This guidance statement provides direction for
developing biodiversity offsets with an emphasis on
meeting the principles set out in the position
statement number 9. It's not considered to be
appropriate.

What you then have over the page is section 3.1, wh ich is
headed Determining When it is Appropriate to Apply Offsets.
And that’s to be contrasted with page 93, which is section
3.2, which is Formulating an Environmental Offsets Package.
Under the heading Significant Adverse Impacts to As sets,

that first paragraph:
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Where there are significant adverse impacts to crit ical
assets, the EPA will assess the proposal through El A.
The EPA in providing its advice to the Minister wil I
adopt a presumption against recommending approval o f

proposals or schemes where significant adverse
environmental impacts affect critical assets.

And two further — two paragraphs further down - - -

MARTI N CJ: And you say that the report shows that it
didn’t adopt that presumption.

JACKSON, MR There’s no reference to a presumption at
all.

MARTI N CJ: Yes.

JACKSON, MR There’s no engagement with the concept. The
third paragraph under that heading:

In some cases, a proposal or scheme that has

significant impacts on a high value may also be fou nd
to be environmentally acceptable, whether a

comprehensive offset package is proposed.

So it’s clearly distinguishing between its presumpt ion in
relation to critical assets and its position, which IS,
“Well, we will have a look at it and see.” And the nyou —
then you ask yourself — well, the second dot point is
exhaustion of mitigation options. And then under t he third
dot point, it talks about the significance of adver se
environmental impacts, and basically says, “It's fo r the

EPA to determine how significant an impact is.”
MARTI N CJ: Yes.

JACKSON, MR And then as we go over the page, 3.2,

Formulating an Environmental Offsets Package, it th en goes
through each of the principles, and those principle s are
the ones set out in the position statement, and it gives
more flesh to those principles in a biodiversity co ntext.

| don’t need to take you to that because that goes to the
adequacy.

MARTI N CJ: Yes. And adequacy is a matter for the EPA.
JACKSON, MR Indeed.

MARTI N CJ: Not the court.
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JACKSON, MR Absolutely.
MARTI N CJ: Yes.

JACKSQON, MR Yes. Page 17, your Honour, or page 104,
there’s a flow chart:

EPA undertakes assessment of a proposal. Strategic
advice on offsets by relevant DMAs could take place
before referral and during. Proponent demonstrates
that all reasonable attempts to mitigate adverse
impacts have been exhausted.

And then:

When significant adverse residual impacts on critic
assets remain —

and the significance is a judgment of the EPA —

offset discussions are ceased due to EPA’s presumpt
against recommending the approval.

It then goes to the report to the minister. And,
I've said, there may well be a role for the EPA to
the minister that the offsets package is adequate,
notwithstanding that the EPA has recommended agains

MARTI N CJ: Well, it's odd, isn'’t it, because the box
above that, on the left side of the page, says:

Offset discussions are ceased due to EPA presumptio
against recommending approval.

And the arrow goes down to:

On the report based on the above, EPA will take acc
of any offsets package put forward by proponents.

JACKSON, MR Yes. But, as | say, that’s for the advice
to the minister, in my respectful submission. That

that needs to be read in light of what has already

before. The last document that | propose to take y

the last, is NJA7.

MARTI N CJ: Yes.

JACKSON, MR I've already taken you to this, your Honour,

under the heading of What Are Environmental Offsets
won't take you to that. The last paragraph says:
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Major development proposals or schemes that have
significant environmental impacts, particularly on
critical and high-value assets will usually trigger
EIA. Critical assets are the most important
environmental assets in the State and are listed in
position statement.

The next paragraph:

The EPA advises the Minister for the Environment on
whether a project should be approved or not, and
providing its advice, EPA adopts a presumption agai
recommending approval of proposed projects where
significant and adverse environmental impacts affec
critical assets. It is for the EPA to determine ho
significant an impact is and this, in turn, influen

the decision to assess the project and its
recommendations to the minister, including advice o
the adequacy of proposed offsets.

Now, if | can take your Honour to the decision its
or the report, rather.

MARTI N CJ: Yes.

JACKSON, MR  Sorry, your Honour. I've just grabbed the
wrong bundle. There is a reference to the position
statement.

MARTI N CJ: Yes.

JACKSON, MR That's in section 5.6, at page 40. So what

it says is these things are critical assets. Secti
it sets out the environmental objective. It says:

After all avoidance and minimisation actions have
occurred, the following significant residual impact
remain.

It then says:

CCWs, threatened fauna, priority fauna and conserva
areas are all critical assets in accordance with
position statement number 9. Impacts to critical
assets should be avoided and minimised as far as
possible. The residual impacts are considered to b
significant due to the importance of these assets.

Now, the State, in its submissions, says that last
sentence shows that the EPA did turn its mind to th
presumption because what it says is the presumption
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State says there’s an implication there that the
presumption doesn't arise because — sorry, your Hon
I’m on page 40.

MARTI N CJ: Yes. Yes. I'm aware of that. But I'm
looking also at the context because, of course, the
been an earlier assessment, not an environmental im
assessment.

JACKSON, MR Indeed.

MARTI N CJ: And the EPA acknowledged in this report an

earlier conclusion that any proposal would be extre
difficult to be made environmentally acceptable.

JACKSON, MR Indeed. And much of this report is focused

on the difference between what it says it assessed
and what it's assessing now, in relation to the det

MARTI N CJ: Yes.

JACKSON, MR And that, for example - - -

MARTI N CJ: Solguess what I'm saying is you read page 40

in the context of - - -

JACKSON, MR Youdo. Indeed. But that context is very

important, because what the EPA has done in other p
and | will take you to them — is make findings that
impacts on critical assets in some cases are not
significant. They’re described as minimal or minor
reasonable, and so on. And so it can’t be the case
the residual impacts are considered to be significa
brackets, (only) due to the importance of these ass
which is the implication that the State seeks to dr

That sentence doesn’t include the word “only”. Wh
it says is, “These are significant assets.” But th
says, by including that sentence, the EPA is to be
understood as to say, “The impacts are only signifi
because of the nature of the assets, not because of
nature of the impacts.” And, in my respectful subm
that conclusion can’t be drawn because the EPA has
decisions about critical assets which, in effect,
distinguish between significant and others.

MARTI N CJ: Well, | mean, if you look at what they’ve
described is going to occur if the proposal is impl
clearing almost 100 hectares of remnant native vege
78 hectares of foraging habitat for Carnaby’s cocka

for the Red-tailed black cockatoo, and so on.
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JACKSON, MR It must be significant. It must be.

MARTI N CJ: It would be difficult to construe the word

“significant” as not applying to the character of t hose
effects.

JACKSON, MR If your Honour’s with me on that, | don’t
need to press the point.

MARTI N CJ: Yes. Butthe problem for your argument,

though, is that if it's construed that way, then it appears
to be precisely the sort of language that you find in
position statement 9. So, implicitly, it's saying, well,
under position statement 9, first ask yourself: is this a
critical asset. Answer, yes, because it's Bush For ever and
Conservation Wetland, etcetera. The next question is: are
the impacts significant? And what they seem to be saying

is the answer to that is yes, too.

So, implicitly, then, they’re saying, “Well, we've

ticked both the boxes under position statement 9.” What
you say is, well, then the error is that instead of

expressly acknowledging that the outcome of both of those
boxes being ticked is a presumption against recomme ndation
for approval, they’ve gone on to consider offsets w ithout

noting that presumption.

JACKSON, MR Indeed. It's not so much the noting though,
sir, it's that there’s — it removes itself from the

presumption without explaining why and so where you have
got a policy that says, “There is a presumption. T his is
how we’re going to make the decision”, there must b e —the
EPA must critically engage with that presumption an d come
to a decision as to why the presumption should not apply,
and there’s none of that in here, and that’s, in ef fect,
that's the basis — that's the factual basis for wha tis
said to be the error in ground 1(b), but ground 1(c ) says
the EPA was required to provide adequate reasons an d
there’s a gap here. We can’'t understand why the

presumption has not — why the policy has not been f ollowed,
why the presumption has not been applied. The EPA IS
entitled to depart from the presumption, it's entit led to
depart — that’s the no fettering rule, but if it do es so it

has to actively engage intellectually with it, and ---

MARTI N CJ: You will come back to ground 1(c) and tell me
how you get around all the law about reasons?

JACKSON, MR Well - - -
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MARTI N CJ: Or do you want to deal with it now?

JACKSON, MR | might deal with it now. Obviously Osmond

is authority for the proposition that there’s no ge
common-law presumption, but it's plain, and the cas
plain, that there can be a statutory implication -

MARTI N CJ: Yes.

JACKSON, MR - --and such a statutory implication
arises in this case, in my respectful submission, b

if it doesn't, the rights of the public to appeal t
decision to the Minister are rendered nugatory.

MARTIN CJ: But---

JACKSON, MR Andthat- - -
MARTIN CJ: Butwhy?

JACKSON, MR Why? Because - - -

MARTI N CJ: Well, in the starting point the problem you
have got, | think, the first problem you have got i

section 44(2) itself, which sets out the minimum
requirements of an assessment report - - -

JACKSON, MR Yes.

MARTI N CJ: ---and ifit had been the intention of the
legislature that the EPA had to provide reasons for
recommendations, then it would have said so in sect
44(2), wouldn't it?

JACKSON, MR Well, if I can take your Honour to section

100 - - -
MARTI N CJ: Yes.

JACKSON, MR - --which is the appeal provisions,
section 100(1)(d) provides that any person that dis
with the content of or any recommendation in the re
prepared under section 44 in respect of a proposal
lodge, with the Minister, an appeal.

MARTI N CJ: Yes.

JACKSON, MR So the term “the content” must be given
meaning. All 44(2) says is the EPA has to identify
environmental factors and include its recommendatio
That leaves no room for the word “content” to work.
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MARTI N CJ: Butyou're going further. You're saying that

there has to be — the gap, you say, in this report
failure to provide reasons for overriding the presu
against approval.

JACKSON, MR Well, that's an example in this case.
That'’s the situation here - - -

MARTI N CJ: Butthat's - - -

JACKSON, MR - - - but the proposition is broader,
because the EPA is required — sorry. In order — it
important to understand one other thing, which is t
Minister’'s powers on appeal. Section 101(1)(d), as
to 100(1)(d) - - -

MARTI N CJ: Yes.
JACKSON, MR - --says that:

...the Minister is entitled, having considered the
appeal, to remit the proposal to the EPA for
assessment.

That is, the Minister may decide that the EPAs asse
Is inadequate and it needs to go back and be done a

MARTI N CJ: But the fundamental proposition is you say
Osmond doesn’t apply because of section 100, which
the right of appeal, general right of appeal on any

JACKSON, MR Yes.

MARTI N CJ: - - - butif you have got — and your appeal
could be based on the fact that they didn’t identif
sufficient — they missed an environmental factor -

JACKSON, MR It could be.

MARTI N CJ: - --orthat having regard to the
environmental factors they did identify, they shoul
have recommended approval - - -

JACKSON, MR Precisely.

MARTI N CJ: - --orthey should have included other
conditions upon the recommendations for approval.

JACKSON, MR: Well, no, your Honour - - -
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MARTI N CJ: All of those things are covered by a report
that deals with 44(2), aren’t they?

JACKSON, MR  With respect, no, because 100(1)(d) says
that:

Any person can appeal against the content of, or an y
recommendation in —

MARTI N CJ: Yes.
JACKSON, MR Now - - -

MARTI N CJ: So the content could be you have not

identified all relevant environmental factors, or i fyou're
the proponent, you have identified a factor that is n’'t
relevant - - -

JACKSQON, MR: The Minster’s - - -

MARTI N CJ: - --inthe recommendation. So I'm just
seeing why you would need to augment — why you woul d need
to read into 44(2) words that aren’t there in order to make

section 100 meaningful.

JACKSON, MR Because the Minister has the power to either
remit the proposal or to vary the authority’s

recommendations by - - -

MARTIN CJ: Well - - -

JACKSON, MR - --changing the implementation
conditions. Now, in order for the - - -

MARTI N CJ: So if the appeal is on the ground, if they

missed an environmental factor. Well, all right EP A, go
back and have a look at that factor, or they didn’t include
a condition that they should have included. All ri ght EPA,

include the condition.

JACKSON, MR But that approach gives no meaning to the

word “content”, sir. It must — the term “content” must be
the movement of the EPA, its thinking from the

identification of key environmental factors to its

conclusions as to recommendations.

MARTI N CJ: Well, it's the — well, if the key
environmental effect is identified, don't justify t he
recommendations, then that’'s a ground for the appea l.
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JACKSON, MR Indeed, but how does the member of the
public know what the EPA has — how the EPA has reac
if it isn’t required to provide reasons?

MARTI N CJ: Because you can read what the — he or she can
read what the factors are identified and see the
recommendation and say, “Well, in the light of thos

factors, how could you reasonably have recommended
approval” or “How could you have missed the imposit

this or that condition”.

JACKSON, MR And then the Minister says, “Well” — | don’t
know what the — beg your pardon. The EPASs report i
inadequate to allow me to understand how it got fro

B. | need to understand that in the same way that

member of the public needs to understand that proce

MARTI N CJ: Well, how the EPA got there doesn'’t really
matter, does it - - -

JACKSON, MR: Well, it does if the - - -

MARTI N CJ: - - - because the reviewing panel will advise
the Minister, “Well, having regard to these factors
recommendation was right” or “it was wrong” or “it

be augmented by these conditions”.

JACKSON, MR How does the proponent — beg your pardon, |
will withdraw that. How does a member of the publi

understand that it's just a best guess? “I reckon

identified this and you have reached this. | recko

must have made a mistake”. The Minister can’t — th

of the public can’t properly formulate an appeal gr

the Minister, in assessing it, can’t properly under

whether the appeal ground has got any strength.

MARTI N CJ: Yes.

JACKSON, MR It's acknowledged, sir, that there’s — the
Court of Appeal decision in Osmond, Priestley J say
makes reference to the High Court decision in Taylo
says, “Well, Mr Taylor had a right of merits review

fact, a re-hearing”, and there might be some ground
which to — in such a case it's not necessary for th
decision-maker at first instance to provide reasons
because everything is redone at the second stage.
neither here nor there.

MARTI N CJ: What does this Act say about the nature of the
appellant process?
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JACKSON, MR Well, that's what | was taking you to, sir.
It was — section 101(1)(d) says that the Minister d

remake the EPAs decision. It sends it back to the
reassessment, or it can amend the implementation
conditions, not the recommendations themselves.

MARTI N CJ: Butin practice there’s a panel that advises
the Ministers, isn’t there, and is that dealt with
Act?

JACKSON, MR That is dealt with by the Act. That's dealt
with in section 106(1)(a).

MARTI N CJ: Yes.
JACKSON, MR
When an appeal is lodged under this —

MARTI N CJ: That's right. The Minister appoints an
appeals committee.

JACKSON, MR That's right. Well, a convenor and
committee and there’s complicated and uncertain way
those two interact, but 106(1)(a), there’s an appea
convenor and they consult with the appellant and th
the EPA to report to the Minister on the appeal, an
decision appealed against is not a decision of the
Minister, they consider and then report to the Mini

the appeal.

JACKSON, MR  So, in my respectful submission, this case —
as I've said — sorry. There’s also section 107B, w

says section 109 applies to the Appeals Convenor, a

Appeals Convenor were appeals committee. And then

109 says:

Appeals committee shall consult the EPA in the case
an appeal against a decision of the Minister or the
Authority and the appellant shall act according to
equity, good conscience and substantial merits.

If I can take your Honour to the decision of Vegan,
your Honour referred to in Hancock, which is tab 4

MARTI N CJ: Yes.

JACKSQN, MR I'm sorry, your Honour. | didn’t asterisk
this. I---

30/11/15
12.27 JACKSON, MR

oesn’t
EPA for

by the

s of how
Is

ey ask

d if the

ster on

hich
s if the
section

of

which

60



TAM SC/CIVIPEICIV 2445/2015

MARTI N CJ: | probably don’t have it then.

JACKSON, MR Well, perhaps | can — | beg your pardon.
I'm sorry. | — Handley J says at paragraphs 26 and
sorry, 26 to 28:

The appeal panel doesn’'t have an express duty to gi
proper reasons —

an express duty to give proper reasons —

but, in my judgment, there are two bases for findin
implied duty.

The first one is relevant to the particular facts o
case:

A cumulative basis for finding an implied duty to g
reasons is that they would enable the court or the
commission to properly exercise the power under sec
329(1)(b) to order a further medical assessment.

So the appeal board has the power to send it back a
it done properly:

The existing assessment will be binding, but the po
to order a further assessment is available where ot
evidence suggests that the assessment was wrong or
worker’s condition has changed. The power is analo
to that of an appellate court to order a new trial.

And in my respectful submission, that's what the
Minister has got here, the power to remit it back t
EPA, but that power can only have meaning if potent
appellants understand how the EPA got to its decisi
the Minister understands that too and can compare t

MARTI N CJ: But, here, the only gap — well, correct me if
I’m wrong, but you say the inadequacy arises only f
policies because otherwise the key environmental fa

and the recommendation are — so 44(2), on its face,

been complied with.

JACKSON, MR |don’t disagree with that.

MARTI N CJ: So then the inadequacy of the reasons can only

arise if there was an obligation to take into accou
presumption against recommendation and to explain w
presumption was not being applied in this case. Is

the - - -
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JACKSON, MR Well, it also goes to (1)(a), if there’s an
obligation to ask the question arising out of secti on 44.

MARTI N CJ: Sotwo components: failure to explain why the

presumption didn’t apply; and secondly, failure to address
separately and specifically whether offsets were

appropriate in this case.

JACKSON, MR Indeed. Now, that - - -

MARTI N CJ: That's the two - - -

JACKSON, MR The presumption — the presumption - - -

MARTI N CJ: They're the only two gaps in the reasons, just
so that I'm clear.

JACKSON, MR They're the only two gaps that are put
forward by the applicant.

MARTI N CJ: Yes. Allright.

JACKSON, MR Yes. So the presumption, in effect,

requires the asking of the appropriateness question and
then says if certain things are satisfied, this is the
course that we take. Now, there is a question whic h
your Honour will be familiar with, as to whether th e
failure to provide reasons, if there is one, consti tutes

jurisdictional error.
MARTI N CJ: Yes.

JACKSQON, MR That's a question — according to Project
Blue Sky, that says it's a question of statutory

construction, that is, whether the provision of rea sons is
a condition of the valid exercise of the power. In this
case, the temporal — the fact that the EPAs decisio n as to
whether to implement — whether the proposal should be
implemented or not, the fact that that is contained within

and forms part of the report is, in my submission,
sufficient to justify such a conclusion.

MARTI N CJ: Yes. |Ithink | looked at that question in the
context of one of the Parole Board cases.

JACKSON, MR Indeed.

MARTI N CJ: But that was where there’s an express
obligation to provide reasons.
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JACKSON, MR No. With respect, sir, the — in Seiffert

MARTI N CJ: Seiffert. That's right.

JACKSON, MR - - -that question was asked and there
wasn’'t an express obligation.

MARTI N CJ: Right.

JACKSON, MR And your Honour found that because the
Parole Board was required to give reasons as soon a
practicable, that was sufficient to create a break,

your Honour said that because of the temporal close

there might be an argument, but nonetheless — and s

the basis of the submission in that regard.

MARTI N CJ: Yes. Allright.

JACKSON, MR Your Honour, | haven't taken you to —
because | went to the reasons, | haven't taken you
distinction between the way the EPA dealt with some
critical — or some impacts to critical impact — sor
Withdraw that. Some impacts to critical assets as

to others. The most obvious example is that dealin
priority fauna, where a number of — which the EPA,
section 5.6, says is a critical asset, but in a num

cases the EPA found that the impacts would be manag
minimal or reasonable or something of that - - -

MARTI N CJ: Yes. Can you take me to some of those.

JACKSON, MR Yes, I can. So have you got the report
there, sir?

MARTI N CJ: [do.

JACKSON, MR So on page 33 there’s a table - - -

MARTI N CJ: Yes.

JACKSON, MR - --which sets out certain types of what's
said to be significant fauna species. Now, the Sou

brown bandicoot is described as a priority 5 fauna,

the bottom of page 33 it’s said:

Impacts of the proposed project are likely to be hi
localised.

MARTI N CJ: Is that code for insignificant?
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JACKSON, MR Yes.
MARTI N CJ: Yes.

JACKSON, MR And over the page, the Graceful Sun Moth —

there’s no assessment at all of that impact, but re ading
between the lines, it's clear that, in fact, the EP A'is not
convinced that it's a priority — list the animal at all.
The next paragraph though refers to the Perth Lined

Lerista, which it says is a skink, and the EPA conc urs that

impacts would be minimal.
MARTI N CJ: Again further down that page:
A migratory wetland bird species - - -
JACKSON, MR Indeed.
MARTI N CJ:
...likely to be minor at the regional scale.
But doesn't all that suggest that they are working within
the framework of policy statement 9 and looking whe ther

there are significant impacts?

JACKSON, MR They are, but they then, in relation to

black-tailed cockatoos, find that the impact will b e
significant and so — and what that shows is that th e — that
there can’t be an implication in that section —in that
sentence on page 40, that the impacts are only beca use of

the nature of the asset rather than the - - -

MARTI N CJ: So am I right in thinking that you submit that

they applied some, but not all of policy statement 9? So
they addressed the question of whether it was signi ficant

in relation to critical assets, in relation to each of the
environmental factors that they addressed, but then didn’t

apply the presumption?

JACKSON, MR Indeed.

MARTI N CJ: That's your case.

JACKSON, MR That's precisely the point.
MARTI N CJ: Yes.

JACKSON, MR Because if you go to page 36, which is the
black-tailed cockatoos - - -
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MARTI N CJ: Yes.
JACKSON, MR

Having taken all reasonable and practical measures
avoid and mitigate the potential impacts, there sti
remains a significant residual impact to the key
environmental factor of terrestrial fauna though
habitat fragmentation and loss of black cockatoo
foraging habitat.

And, with respect, the same process appears to hav
occurred in relation to conservation category wetla
where section 5.1 and 5.2 deal with impacts to wate
quality and water quantity, and the proposal is fou
have impacts which are manageable. So at the end o
section 5.1.

MARTI N CJ: Yes.

JACKSON, MR That's all okay. And at the end of section
5.2, on page 20, EPA’s recommended condition 10, et

| beg your pardon. It's useful to go back to page

second last — sorry, the third last sentence deals

impact of the road between Bibra Lake and Horse Pad
says that the risk is considered to be low. It the

with the impact on the road on Roe swamp.

MARTI N CJ: Sorry, are you in the last paragraph on page
197

JACKSON, MR I'min the second last.
MARTI N CJ: The second last.

JACKSON, MR Start at the third last, because that’s
Bibra Lake and Horse Paddock Lake.

MARTI N CJ: Yes. Thank you. Yes. I've got it now.

JACKSON, MR Second last deals — says, “For the section
of the road through the Roe swamp the proponent’s s
specific investigations show that the weight of the

may alter the properties of the silty and muddy sed

And then the last paragraph it says the proponent h
forward, in effect, a sacrificial portion of 10 met

which it describes as a zone of indirect impacts.

And then over the page, on page 20, the third
paragraph, the EPA considers that the proponent’s z
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indirect impacts “is reasonable.” And yet, the las t
paragraph before that word, “Summary”: “The direct

significant residual impacts to wetlands are discus sed in
sections 5.3 and 5.6.” Your Honour, if | can — I t hink |

should be able to finish in the next 20 minutes, so ---

MARTI N CJ: Yes. Well, no rush, Mr Jackson. Take as long
as you need.

JACKSON, MR If I can take you to ground 2(b).
MARTI N CJ: Yes. Ground 2(a) is abandoned.

JACKSON, MR 2(a)is abandoned. Yes, sir. Ground 2(b).

By this ground the applicant’s allege that there’s been a
failure of the EPA to consider the accumulative and total
impacts of the proposal on the environment, and suc ha
failure constituted a failure to ask the correct qu estion.
The EPA’s consideration was limited to the key

environmental factors. Section 44.2(a) requires EP A to set
out what it considers to be the key environmental f actors
identified in the course of the assessment, and the

applicants therefore take no issue with EPA doing s 0.

But it’s plain that at no time did EPA ask itself

whether the total impacts make the proposal accepta ble or
suitable for recommendation. And that’s plain from two
things — firstly the structure of the report. And your
Honour should be sufficiently across the report in that
regard.

MARTI N CJ: Yes.

JACKSON, MR So that section 1 provides an introduction,

section 2 provides the background, section 3 detail s the
finding of the 2003 bulletin, section 4 describes t he
proposal, and then section 5 identifies each key

environmental factor, assesses their impacts and ma kes

recommendations.

MARTI N CJ: Well, 'm just looking at — if you like, the
executive summary at the commencement of the report

JACKSON, MR Yes.

MARTI N CJ: And it says, “deals with the clear
environmental factors and principles.”

JACKSON, MR I'm sorry, your Honour. Where are you?
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MARTI N CJ: I'm at page, Roman numerals, i. “Summary
recommendations.” 2284 on the top right hand side.
are the key environmental factors.”

JACKSON, MR Yes.

MARTI N CJ: Here are the principles — the proportionary
principle, intergenerational equity, etcetera.

JACKSON, MR Yes.

MARTI N CJ: Background and context of the report,
previously saying it's going to be hard. Assessmen
conclusion — we’ve looked at it all, we've looked t

the process, proponent’s extensive consultation and
planning, and the changes that have been made since
looked at it before. “After having considered it a

are the residual impacts.”

JACKSON, MR Yes.

MARTI N CJ: Which is at the bottom of page 4, “clearing of
97 hectares,” etcetera. The next page is, “Here’s

package of environmental offset measures. Satisfied
proponent has demonstrated all efforts have been ma

avoid or minimise environmental impact.”

JACKSON, MR Yes.

MARTI N CJ: So all the mitigation conditions have been —
and then they deal with that. And then they say, “

—and I'm reading at page 6 — “the EPA has therefor
concluded that the proposal would meet the EPA’s ob

for the key environmental factors assessed and as s
recommends the proposal be approved.”

JACKSON, MR That's precisely the point. That last
paragraph is precisely the point, because what it s

if you meet the objectives for the key environmenta
factors therefore as such, it recommends the propos
approved. What it hasn’'t done is take the step bac
say how do these impacts look when you consider the
totality?

MARTI N CJ: Butisn't that precisely what this section of
the report is doing in saying, “Here’s the list of

Here’s the offsets. We’'ve got different multiplier

different adverse impacts.” So therefore if those
multipliers are applied, there will a net environme
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benefit. So all of our objectives are met and so t
we approve.

JACKSON, MR No. Because the — to take your example,

your Honour, the multipliers are limited to conside
the key environmental factors — how each key enviro
factor can be offset.

MARTI N CJ: Butthen if you've - - -
JACKSON, MR For example.

MARTI N CJ: - - - offset them all — let's take Carnaby’s
black cockatoo. You provide more space than you're
therefore there’s a plus for the cockatoos because

got more foraging space than they previously had.
same with each of the others. So if you go through

tick them all off and you say, “Well, we're in fron
therefore we recommend approval.” Isn’t that what
done?

JACKSON, MR That is what they’'ve done. They've taken

five environmental factors and they’'ve said, “We're
satisfied in relation to each one of those.” What
haven't done is take a step back and ask whether th
on the environment as a whole is acceptable. And i
respectful submission, that approach is necessary g
broad — what's described by Kiefel J in Nathan Dams
public policy which, in her Honour’s — in that case
you can’t take a narrow approach to these things.
that's what the EPA has done.

The EPA has said, “Well, we’re required to conside
the key environmental factors and that's what we’ll
But they haven't looked at the cumulative — accumul
cumulative has a different meaning — accumulative o
impacts. Now, it's possible that the answer is the
Indeed, it may be the same. But the EPA has to ask
that question because its mandate is to protect the
environment, not to ask whether various aspects of
environment are adequately addressed. It's a neat
your Honour, and I'm not going to labour it.

MARTI N CJ: Yes. No. It's either right or it's not.
JACKSQON, MR Sorry?
MARTI N CJ: It's either right or it’s not.

JACKSON, MR It's either right or it's not. But as |
say, we do rely — I do rely on Kiefel J's decision
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Nathan Dams where her Honour found — and it was uph
appeal — that it was an error to limit consideratio

direct impacts caused by that dam as opposed to loo
the indirect impacts. And her Honour said that was
narrow approach. You need to take a particularly b
approach given the high public policy. In my respe
submission, the same thinking applies in this case.

The final ground, your Honour, is ground 3. This
constructive failure to exercise jurisdiction groun
EPA was obliged to recommend to the Minister whethe
the proposal may be implemented with or without con
It purported to do so on the basis that certain con
would be satisfied. One of those conditions was th
certain land be identified and acquired before cons
commenced.

Now, | can take you to various sections of the rep
If I can take you to page 28. Sorry, this needs to
in two parts. The first is the main body of the re
And the to have regard to section — or to the propo
conditions. | don’t think | need to take you throu
—well, quickly. Page 28, just ahead of the headin
Conversation Areas:

The EPA notes that despite the best efforts by the
proponent to minimise impacts, there’s still the
unavoidable loss of 6.8 hectares of wetlands. This
considered a significant residual impact and hence
would require an environmental offset.

And the same with terrestrial fauna on page 36. A
as | took you to before, your Honour, the offset on
refers to both habitat fragmentation and the loss o
foraging habitat. And if you then go to the condit
the end of that report, which is a draft statement
Minister starting at page 2375. We've then got con
12.1 which says:

In view of the significant residual impacts to the
environment, including impacts to —

so and so:

...there needs to be offsets in 12.2 to 12.16.
Now, 12.2 to 12.5 deals with black cockatoo habitat
fragmentation issue and the wetlands. And that's a

in section 5.6 at paragraph — sorry, a page 41. Ha
Honour got that?
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MARTI N CJ: Yes.
JACKSON, MR
As such —

this is under Terrestrial Fauna dealing with black
cockatoos:

As such —
middle of that paragraph:
EPA has recommended conditions 12.2 to 12.5.
MARTI N CJ: Yes.
JACKSON, MR Do you see that?
MARTI N CJ: Yes.

JACKSON, MR And then on the next page, on page 42, page
2335---

MARTI N CJ: Just before you leave 41 - - -

JACKSON, MR Yes.

MARTI N CJ: - - - atthe top of that page it's got:
Prior to
—in the first paragraph in the middle of that it h as got:

Prior to construction - - -
JACKSON, MR Yes.
MARTI N CJ:

...the proponent will be required to prepare and subm it a
land acquisition management plan.

JACKSON, MR That's right.
MARTI N CJ: Yes.

JACKSON, MR And at page — well, sorry, your Honour,

that’s the key — | was going to come back to that b ut that
is the point.
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MARTI N CJ: Yes.
JACKSON, MR And itthen goesontosay - - -

MARTI N CJ: So that was — that's the text. But then 12.2
erodes that.

JACKSON, MR Indeed. Butif | can take you back to - - -

MARTI N CJ: Why is thatillegal? Why does that take the
EPA outside jurisdiction?

JACKSON, MR Because it hasn't made a decision about
what’s required to have — for the proposal to be
implemented.

MARTI N CJ: Well, it's said if the CEO - - -

JACKSON, MR Yes.

MARTI N CJ: Whois the CEO of the EPA.

JACKSON, MR Well, no. He'sthe CEO - - -

MARTI N CJ: The CEO of the department.

JACKSON, MR He’s the CEO - that’s explained on page
2391.

MARTI N CJ: Yes.

JACKSON, MR He’s the CEO of the department of the public

service of the state responsible for the administra
the Act.

MARTI N CJ: Right. So it's the CEO of the Department of
Environment.

JACKSON, MR 1think it's actually the CEO of the Office
of the EPA. But | might be wrong.

MARTI N CJ: The Office of the EPA. All right.

JACKSON, MR But either way, that CEO doesn’t have the
benefit of immunity from direction, for example. B

she sits outside the EPA. So why is itillegal? B

well, it's important to understand — can | go back

make plain the first point. 12.2 to 12.5 deals wit

cockatoo habitat. But it also might deal with wetl

That’'s on page 42, the penultimate paragraph.
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MARTI N CJ: Yes.

JACKSQN, MR Inthe event that the wetland buffer
contains Carnaby’s and red-tailed black cockatoo ha
the EPA considers this offset could be combined. S

wetland offset can be combined with the black cocka
offset. And same on page 44, middle of - - -

MARTI N CJ: And 43 again refers to Prada Construction.

JACKSON, MR Indeed. But all of this is prior to
construction. And 44 also says:

The EPA considers that the proposed offset which al
with these managements plans will address
fragmentation.

MARTI N CJ: Yes.
JACKSON, MR So---

MARTI N CJ: Again, the conditions are prior to
commencement of construction or as otherwise agreed
CEO.

JACKSON, MR Indeed. Soifl can take you - - -

MARTI N CJ: Butthat — might that be to accommodate the
fact that commencement of construction could occur
relatively minor works that are themselves incapabl

having no adverse impact on the environment?

JACKSQON, MR Well, can | just take you to that because
12.2 has those words but so does 12.4 — sorry — 12.
12.5.

MARTI N CJ: Yes.
JACKSON, MR 12.3talks about the implementation of the

land acquisition management plan. Now, it's unclea
“implementation” means but - - -

MARTI N CJ: Well, implement — that means, presumably, buy

it.
JACKSON, MR Implement —well - - -

MARTI N CJ: Go and buy the land.
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JACKSON, MR Well, 12.5 deals with acquisition. 12.5

says:
Prior to commencement of construction, the proponen t
shall acquire or fully fund the acquisition of the land
identified.
So it's unclear what 12.3 means in addition to 12.5 , but
the ground the applicants rely on doesn’t take issu e with
12.3 and with 12.5 because it may well be that once you've
identified the land there might be certain circumst ances

where construction might commence - - -

MARTI N CJ: Well, you can acquire the offset land under a
conditional contract or something - - -

JACKSON, MR Correct.
MARTI N CJ: - --of that sort.

JACKSON, MR Indeed. Indeed. But we haven't even
identified it, sir. That's a different matter.

MARTI N CJ: So you only complain about 12.27?
JACKSON, MR We do.

MARTI N CJ: You don't complain about 12.3 or any of the
others?

JACKSON, MR That's right. That's right.

MARTI N CJ: It's the submission of the land acquisition
management plan.

JACKSON, MR: And that's — and that decision has got to be

understood in the context of the EPAs minutes where it
agreed — and these are — this is tab 47 of the same volume,
S0 just a couple of tabs back.

MARTIN CJ: Thisistab - - -

JACKSON, MR: Tab 41 of volume 1.

MARTI N CJ: Yes.

JACKSON, MR Under — this is the decision — sorry — the
meeting of July 2013.

MARTI N CJ: Yes.
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JACKSON, MR And under — on page 2275 under section 6.2

there’s a general discussion between the EPA and th e office
of the EPA, one, two, three, four, and then you've got Main
Roads department joining the meeting and discussing various
issues, one of which is offsets, and the proponent says to
the EPA, “We've got limited offset options,” and th en over
the page:

Although the offsets package is still to be determi ned,

the government is keen to reach a decision on the

environmental acceptability of the proposal prior t 0

reviewing costing and making a decision on
implementation, funding and timing.

And then the EPA agreed to proceed with the assessm ent on
the basis that the details of the offset package re main to
be finalised and that there would be some discussio ns. So
the EPA knows, because Main Roads has told it, that it's
going to find it hard to get an offset, and so the EPA
says, “Well, that’s all right, we will just say tha t

(indistinct) we will recommend approval but before
construction starts you've got to find the offsets. ”

MARTI N CJ: Butyou don’t complain about the prior to

construction, you complain about the power of the C EO to
agree otherwise.

JACKSON, MR Wedo. Yes.

MARTI N CJ: Yes. Allright.

JACKSON, MR Yes. And, as | say, it’s difficult to see

in what circumstances that discretion can be exerci sed
where you haven't even identified the offsets. Now , it can
be said that — and | presume it will be said that t he
offsets are designed to offset a particular type of

environmental impact so why can’t construction begi nin an

area that doesn’t have those offsets.

MARTI N CJ: Mr Jackson, we're going after 1. You will be
a little while longer, | think, won’t you?

JACKSON, MR This is the last point, sir, and this is the
last ground and this is last point.

MARTI N CJ: Allright.

JACKSON, MR I'm happy to break for lunch, sir. I'min
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MARTI N CJ: Why don’'t we break now. You might want to
take the opportunity to review your notes over the
lunchtime. Something might occur to you. So we wi
adjourn now until 2.15.

JACKSON, MR The court (indistinct)
(LUNCHEON ADJOURNMENT)
MARTI N CJ: Mr Jackson.

JACKSON, MR: May it please the court. We were at
condition 12.2, your Honour.

MARTI N CJ: Yes.

JACKSON, MR: And the third ground of the applicant says,
or asserts, that that condition is inconsistent wit
EPAs determination elsewhere in the report - - -

MARTI N CJ: Butwhy does that inconsistency take the RPA
beyond jurisdiction?

JACKSON, MR Because it hasn't decided whether the
proposal is capable of being conditioned to make it
acceptable.

MARTI N CJ: Butithas. It said that — it has left the
question of the timing of the land acquisition and
management plan to the CEO. It hasn't left the que
whether there should be a land acquisition and mana
plan to the CEO. It has left the question of timin

him, that is, whether it should be submitted prior
after the commencement of construction.

JACKSON, MR: In circumstances where it has said very
clearly that it must be before construction commenc

MARTI N CJ: But the fact that it contemplates a
circumstance in which the CEO might, for good reaso
depart from that timing — why does that take it bey
jurisdiction?

JACKSON, MR Well, it's difficult to see what the CEO —
how the CEO might exercise that discretion.

MARTI N CJ: But why does that take — so why does that —
I’'m still struggling to see why that takes the EPA
the limits of its legal jurisdiction.
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JACKSON, MR Because it must make a decision as to
whether the proposal is capable of being - - -

MARTI N CJ: Butit has, and it said:

The proposal can only be implemented if an adequate
land acquisition and management plan is provided.

And there’s a condition to that effect. So it's no
the CEO is empowered to dispense with that requirem

JACKSON, MR Well, and that’s ultimately, | suppose,
where we get to, because in circumstances where all
land acquisition management plan does is identify |
particular type, how can the CEO allow construction
occur before the land has even been identified?

MARTI N CJ: Well, he may not.
JACKSON, MR He may not, but - - -
MARTIN CJ: But-—and- - -
JACKSON, MR - --inwhat sense?

MARTI N CJ: But I'm still — | mean, answering my question
with questions as to the difficulty of the CEO is n

really answering my question. What I'm concerned w
course, as you know, | don'’t sit as a court of appe

the EPA. | only sit to determine whether it has co

with its legislation - - -

JACKSON, MR Indeed.

MARTI N CJ: ---and ifit hasn’t, whether the extent of
its noncompliant constitutes jurisdictional error.

I’'m struggling with in relation to this ground is,

| can se the practical problems to which you point,

you know, they’re clear, but what | don’t see is wh

takes the EPA beyond its jurisdiction. | mean, the
power to impose conditions. It could impose condit

that some people might think are silly.

JACKSON, MR Yes.

MARTI N CJ: And I’'m not suggesting this is such a
condition, but just because it's silly, it doesn’t

that it has gone — that the EPA has gone beyond its
jurisdiction by imposing such a condition.
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JACKSON, MR |-—the EPA has to — and now I'm repeating

myself but | won’t in a moment. The EPA has to det
whether the proposal is capable of being implemente
it does so, on the basis that of X and then imposes
condition that says X may not occur, then it hasn’t

its job.

MARTI N CJ: But that's not — but that is, | guess, the
point, because | don’t read 12.2 as empowering the
say that there never need be a land acquisition and
management plan. It simply gives him a power to de
from the timing proposed, which is that the plan be
submitted prior to the commencement of construction

JACKSON, MR Butthat's - - -

MARTI N CJ: Now, if — let me take a hypothetical — let’'s
say at the commencement of construction involved, s

in surveyors to put in survey pegs so that they cou
survey the work, and the CEO was satisfied that tha
cause no adverse impact upon the environment and Ma
said, “We are close to finalising the land acquisit
management plan, but there’s a few more Ts we have
and few Is we have to dot. Is it okay if we send i
surveyors before we give you the management plan,”
say yes. But that's — to read this condition as sa

CEO is empowered to dispense with the requirement f
land and management plan misconstrues it, | think.

JACKSON, MR Well, if construction is understood as
sending in the surveyors, | think it's difficult to
against that proposition, your Honour.

MARTI N CJ: So then the — well, then, the importance of
that is that if there is a circumstance in which th

condition can operate consistently with the thrust

report, why does the condition take the EPA beyond
jurisdiction.

JACKSON, MR Well, because the whole point is that the
construction — sorry. | will withdraw that. Const

must, in the context of this proposal — must involv

removal of native vegetation.

MARTI N CJ: Well, not all construction — not all
commencement of construction would necessarily invo
removement of native vegetation.

JACKSON, MR I'veincluded a reference in my - - -

30/11/15
2.15 JACKSON, MR

ermine
d. If

a
done

CEO to

part

ending
[o}

t would
in Roads
ion and
to cross
n the

he might
ying the
ora

argue

of the

ruction

e the

Ive the

77



JC SC/CIVIPEICIV 2445/2015

MARTI N CJ: | mean, some of the areas — as | read the
report, some of the areas are already quite degrade d.

JACKSON, MR Well, can | take you to document 45 in
volume 1.

MARTI N CJ: Yes.

JACKSON, MR Tab 45 at page 2231. It's a document - - -
MARTI N CJ: 2231.

JACKSON, MR That's right.

MARTI N CJ: For some reason, my volume 1 seems to go
straight from page 214 to page 410.

JACKSQON, MR That's unhelpful — tab 45.
MARTI N CJ: Tab 45— all right — in volume 1.
JACKSON, MR Involume 1. It's---

MARTI N CJ: No. Yes. Sothere’s - - -
JACKSON, MR It's a briefing note.

MARTI N CJ: Yes. No. No. Two - - -
JACKSON, MR 2231.

MARTI N CJ: Yes. | have it now.

JACKSON, MR You see, that's a diagram showing the
foraging habitat of the two types of cockatoos.

MARTI N CJ: Yes.

JACKSON, MR And overlaid that is the project development
envelope. That's not necessarily the construction
envelope.

MARTI N CJ: No.

JACKSON, MR Butyou will see there, sir, that the

project development envelope and a foraging habitat are,
with the exception of, in effect, the extension of Murdoch
Drive, largely the same.

MARTI N CJ: Yes.
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JACKSON, MR Now, in effect, in my submission, the only

way this condition can be read to give the CEO any

discretion is to allow that part of the Murdoch Dri ve
extension to be worked on.

MARTI N CJ: Why do you say that.

JACKSON, MR: Because everything else deals with cockatoo
habit, foraging habitat.

MARTI N CJ: But it depends what you mean by construction.
JACKSON, MR Well - - -

MARTI N CJ: If construction simply means preliminary work.
JACKSON, MR: | beg your pardon. If construction means?

MARTI N CJ: If construction simply means preliminary work,

then that could be done without interference with t he

habitat, couldn’t it, putting in pegs.

JACKSON, MR Putting in pegs — as | say, it's — | can’t

argue with that, sir. If that's what construction means, |
can’t argue with that. But, in my submission, that 'S not
what it means because the EPA has used the language —used

the same language throughout the conditions.

MARTI N CJ: Buteven — let's say we take a narrow view of
construction and say it means sending in - - -

JACKSON, MR: The bulldozers.

MARTI N CJ: - --whatever equipment is going to be sent

in, | still don’t understand why giving the CEO the power
presumably to be exercised in accordance with the

obligations under the Act and so forth - - -

JACKSON, MR And it might be said, inconsistent with the
EPAs decision.

MARTI N CJ: Inconsistently with the report — why does

giving the CEO the power to enable that to start be fore the
land and management plan has been submitted take — why does
that take the EPA beyond the legal jurisdiction con ferred

upon it by the Act?

JACKSON, MR And now I'm repeating myself, your Honour,
because - - -

MARTI N CJ: It's not decided.
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JACKSON, MR: Because it hasn’t decided - - -

MARTI N CJ: Butit's a question of timing. It's —the CEO
isn't given — | could understand your point if it w

CEO was given power to dispense with the need to pr
land and management plan that met the requirements
specified in the report, and those requirements are
relatively detailed. The land has to be of a certa

and has to be of a certain quality. So that simply

be provided. There’s no power to dispense with tha

JACKSON, MR Well, your Honour - - -
MARTI N CJ: It's a question of timing.

JACKSON, MR Well, itis —as | say, if what we're
talking about is surveyor’s pegs, | can't — | don't
issue with that.

MARTI N CJ: No, but let's go to broader — let’s say it's
construction. Butif - - -

JACKSON, MR Ifit’'s construction, your Honour, then what
we’re dealing with here is a billion dollar road pr

Once construction starts, let's say in that extensi

Murdoch Drive, construction starts and then there’s

no offsets identified.

MARTI N CJ: But the offsets have to be provided. It's a
condition of the development.

JACKSON, MR The offsets have to be provided unless the
CEO says otherwise.

MARTI N CJ: No. The offset — the CEO can only agree to
the time at which the plan — that’s the point I'm m

The CEO is not given power to dispense with the nee
provide the plan that meets the requirements in the

He is only given power to dispense with the time at

it's provided.

JACKSON, MR Indeed. So let's say that the - - -

MARTI N CJ: So why does the time take them beyond
jurisdiction?

JACKSON, MR Let's say that the — as | say, the
construction commences in that Murdoch Drive extens
the — that portion is completed and they still have

a land acquisition management plan in. At what sta
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the — it can’t be realistically be expected that th
construction will then cease. The timing —the CEO

MARTI N CJ: Butwhy should it cease? Because - - -
JACKSON, MR Because there’s — there could - - -

MARTI N CJ: - --thereis an obligation — there is a —
the grant of the approval, subject to conditions, i

legal obligation upon Main Roads to comply with the
conditions in default of which, enforcement action
taken. So why would you equate a power to vary the
presumptive timing for the provision of the plan wi
power to dispense with the need to provide the offs
all?

JACKSON, MR Only because the power requires the — it's

the identification. It's so preliminary that you d
—as | say, we haven't taken issue with 12.3 and 12
because there are conditions in which it's not unre
to anticipate - - -

MARTI N CJ: | mean, for —if the CEO said, “You don’t have

to provide the land acquisition and management plan
2050 - - -

JACKSON, MR Yes.

MARTI N CJ: - - -that would not be the reasonable
exercise of the discretion conferred by condition 1
read in the context of the report as a whole. So i
words, if you used the power to alter the timing to
effectively dispense with the provision of the offs
timely fashion, it wouldn’t be the genuine exercise
discretion conferred upon him. So assuming that he
exercise the discretion consistently with the tenor
report — and that means provision of the offsets wi
time that is relevant to the environmental damage t
be caused by the development proceeding — where’s t
still struggling to see why that takes - - -

JACKSON, MR Yes. | understand that.

MARTI N CJ: - --the EPA beyond. Because it's not not
deciding; it has decided and the condition is that

offsets be provided. All it has done is said, “We’

to give a power to the CEO to vary the timing” and
understand why that takes them outside their legal
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JACKSON, MR In effect, because there’s — when the CEO
exercises that discretion, he can have no comfort t
there will ever be offsets provided if he - - -

MARTI N CJ: Butthey have to be. There’s a condition that
requires them to be provided. And if they don't, t
enforcement mechanisms.

JACKSON, MR Indeed. Butthat's too late, sir.

MARTI N CJ: Well, it depends how the CEO exercises the
discretion, doesn't it?

JACKSON, MR It—well---
MARTI N CJ: If he exercises at all.

JACKSON, MR If he —it does. But if the CEO exercises
the discretion and says, “Well, you can send the bu

in, but I really need them by such — by — | really

land by such and such a date”, there’s no basis on

— if the proponent hasn’t even identified the poOte

offsets that it hopes will be acquired in the futur

on what basis can the CEO exercise that discretion?

MARTI N CJ: Well, probably he can’t, consistently with the
tenor of the report. That'’s the point I'm making,

you read the discretion given by clause — by condit

as a discretion that can only be exercised consiste

with the reasoning evident in the report, it wouldn

open to the CEO to give Main Roads, if you like an

date for compliance. There would have to be someth
specific than that you would think.

JACKSON, MR But-and that’s the key point. What — it’s
difficult to see what the CEO can do to exercise th
discretion.

MARTI N CJ: Well, I've given you an example. Minor works

JACKSON, MR Well, the surveying - - -

MARTI N CJ: - --atatime when the CEO is satisfied that
Main Roads are on the cusp of providing a plan. Th
provide a situation in which the discretion could b

validly exercised consistent with the tenor of the

isn'tit?

JACKSON, MR Aslsay,lcan't---
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MARTI N CJ: And if there is such a situation, I'm
struggling to see how you get beyond jurisdiction.

JACKSON, MR | can’t quibble with the surveyor’s pegs.
But once a tree is knocked over, that's — in my sub

that’'s what construction means, because we’re deali
environmental impacts. We can’t — that’s the purpo

the environment — of the EIA. That’s the purpose o

MARTI N CJ: A tree in the sensitive area, not a tree in
the Murdoch Road area?

JACKSON, MR: No. One —that's right. One of —a
foraging habitat.

MARTI N CJ: Yes.

JACKSON, MR Yes. And so in that circumstance, the — |
was going to say the Carnaby’s — but in those circu

where the EPA is concerned with environmental impac
particular type, significant environmental impacts,
construction must mean having an effect on the envi

And so construction can’t mean sending in the surve
they’re on foot. Your Honour, | think I've - - -

MARTI N CJ: Yes.

JACKSON, MR - --taken that as far as | can. The only
other matter — and this is to go back a step and to

sure | haven't — I've fulfilled all of my duties.

mentioned that | was conscious of your Honour’s dec

the Wilderness Society case and the continuing natu

the decision making. The issue of appropriateness

the appropriate use of offsets was raised by the EP

2010. If I can take you to volume 1 - - -

MARTI N CJ: Yes.
JACKSON, MR ---tab 19 at page 417.
MARTI N CJ: Thank you.

JACKSON, MR Now, this is —and I will provide you with a
reference for this proposition — but this meeting w
concerned with the nature and terms of the scoping
document. And in the middle of the page there, you

see that the EPA stated that the area is a critical

and as such, environmental offsets may not be appro
where there are likely to be significant residual a

impacts. Now, that is in the context of the propon
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being part of that meeting, and you can see that at
of the page; the proponent provided a presentation

MARTI N CJ: Yes.

JACKSQON, MR And if you can then turn, your Honour, to
tab 21, which is on page 603 - - -

MARTI N CJ: Yes.

JACKSON, MR - --you will see that the — that's a
letter from the EPA to the commissioner of Main Roa
says:

The draft environment scoping document specifying t
scope and content of the public environmental revie
document was considered by the EPA at meeting 978 o
April 2010.

And that’'s the document | first took you to.

EPA requested several modifications which have been
incorporated. This ESD —

That's the scoping document —
...has been approved as an acceptable basis.

So what that — going back to page 417, which is —y
of that — keep going, your Honour.

MARTI N CJ: Yes. Going back to page - - -

JACKSON, MR That's —no. Further. That’s the — you're
still in the environmental — beg your pardon. 1 -

MARTI N CJ: 4177
JACKSON, MR Yes. You got that?
MARTI N CJ: Yes.

JACKSON, MR Allright. Very well. Thatis a warning to
the proponent that you've — you might not be able t

there because we're dealing with critical assets.

at the end of it all, there’s a significant impact

assets, we might not be able to — there will be a g

as to whether offsets are appropriate.

MARTI N CJ: Yes.
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JACKSON, MR Now, that issue isn’t taken up in the ESD as

far as | can see. There’s nothing in the environme ntal
scoping document that picks up that appropriateness or the
— that issue as a — at all.

MARTI N CJ: Well, what's page 604? Perhaps you could help
me with this.

JACKSON, MR: 604. Yes. Hangon. Yes.

MARTI N CJ: This is a memo to Mr Whittaker from Assessment

and Compliance Services, whoever they are. Presuma bly
that’s within the EPA. And it's South Metro Connec t.
JACKSON, MR That's the - - -

MARTI N CJ: It's Main Roads.

JACKSON, MR Yes, in effect.

MARTI N CJ: And they said:

South Metro Connect agreed to move references to
offsets regarding critical assets.

JACKSON, MR Yes.

MARTI N CJ: They also pointed out that:
Offsets are not endorsed in situations where projec ts
are predicted to have a significant adverse impact on
critical assets.

JACKSON, MR Yes.

MARTI N CJ: Well, isn’'t that recognition of precisely the
point?

JACKSON, MR No, that's SMC.

MARTI N CJ: Yes.

JACKSON, MR Yes.

MARTI N CJ: But this is a memo to the acting chairman.
JACKSON, MR Yes.

MARTI N CJ: Soitwasn't as if the point escaped
attention.
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JACKSON, MR No, no. And that's the point that I'm
making. In 2010 they’re saying this is an issue.

MARTI N CJ: Yes.

JACKSON, MR But nothing happens after that to indicate
that the EPA has turned its mind to that issue beca

that stage obviously the impacts of the proposal ha

even been assessed. The Public Environmental Revie
been produced.

MARTI N CJ: Yes. Anything else, Mr Jackson?
JACKSON, MR Thank you, your Honour.

MARTI N CJ: Thank you for your assistance. Thank you, Mr
Jackson. Mr Tannin.

TANNI N, MR May it please the court. | am content to
rely on my written submissions in large part.

MARTI N CJ: Yes.

TANNI N, MR Laced through grounds 1(a) and (c) is this
concept that a presumption is there in terms of
acceptability or environmental acceptability, none

is part of the statutory language, insists that it

not be appropriate to construe this Act via that le

my written submissions address how and why.

MARTI N CJ: Section 44 has to be given some meaning.
TANNIN, MR Yes.
MARTI N CJ: And 44(2)says:

The report must be —

Well, what's the purpose of the report? The report

say whether it can go ahead or whether it can’'t go

and if it can go ahead what conditions, if any, sho
attached. So you can’t construe 44(2) sensibly wit
construing it as obliging the EPA to consider wheth
proposal should be implemented and to make a recomm
in that regard, can you?

TANNI N, MR That's correct.

MARTI N CJ: Soithas to at least do that. Now, the
proposition is that it has to do that without regar
prospect of offsets. That's as | understand it, th
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ground 1A. And you say that can’'t be winkled out o
statutory language.

TANNIN, MR Well, the way the ground is articulated
imposes a kind of hand brake on the thinking of the
that’s just simply not imported by the statute and
doesn’t make sense. A proposal of its nature might
affect the environment. The whole structure of Par

the Act is designed for the EPA to assess whether o
proposal should proceed, if it can proceed and if i
proceed upon what conditions.

It's an exercise of evaluation in globo, not as a
of structure that my friend calls linear where you
assume, or presume, and presumption being a kind of
or an idea whose truth is considered probable, and
as the lens through which you make the assessment.
in the Act requires this and that's a complete answ
grounds 1(a) and (c). My friend sought in ground 1
elevate the reports as mandatory relevant considera

Well, they’re clearly not part of the statutory
scheme, they’re not subsidiary legislation. They'r
distinct from subsidiary legislation and, in any ev
can see looking at the report that there’s clear re
each of the criteria that are referred to and I've

MARTI N CJ: Well, except that the critical policy is that

if there is a significant adverse impact upon criti
assets then the presumption is that the EPA will re
against approval and that presumption is nowhere ad
in the report. To the contrary, as Mr Jackson poin
there’s no reference to that. Rather, the process
reasoning seems to be because there is a significan
upon critical assets therefore there must be offset

But that is completely contrary to the policy. Th
conclusion, once you've — and it seems that policy
statement number 9 is two questions. Are they crit
assets and here are the criteria for defining what
assets are and is the adverse impact significant?
answer to both of those is “yes”, then the presumpt
that there will be no approval and, indeed, some of
flow charts — so we won’t even discuss offsets when
to that.

TANNIN, MR Well - --
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MARTI N CJ: But that point appears to be entirely missed

in the report. The presumption seems to be —it’s almost
as if it has been put in that category, in which th ere has
been an antecedent decision by a government that th is
proposal is going ahead. In which case, the functi on of
the EPA is limited to ensuring that maximum mitigat ion is

provided and that all the offsets can be provided.
TANNI N, MR Well, that's just not so.

MARTI N CJ: Well, isn’t that the sense you get from
reading the report?

TANNI N, MR Not at all. These are — these guidelines

were, my first point, not mandatory considerations. There
is no room at all to determine that somehow there i sa
presumptive view that the thing or the project will proceed

MARTI N CJ: Well, leaving aside the question of mandatory

considerations. | understand your argument there. The Act
doesn’t say they’re mandatory, a decision-maker can 't
(indistinct) but there are a number of points in th e report
that Mr Jackson took me to. It says — for example, just

reading from page 2321:

This is considered to be a significant residual imp act
of the proposal and, hence, would require an
environmental offset.

Well, if you read policy statement 9, you would thi nk the
“and hence” would be and hence the presumption is t hat the
EPA will not be approving this proposal.

TANNI N, MR But that disregards what occurred in the

application of the tests, which are set out in — I’ m just
trying to find where | set them out — sorry, | beg your
pardon, sir, I've dealt with it at paragraph 32.

MARTI N CJ: Yes.

TANNI N, MR If you look at the Fandry affidavit at page
192 - - -

MARTI N CJ: Paragraph 32. Yes.
TANNI N, MR I'm sorry, sir, it's not the right page.

MARTI N CJ: Well, | think your paragraph 32 really

acknowledges my point, because between C and D ther eis
missed the step which you find in policy statement Cand D
30/11/15 88
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of your submissions on page 12. According to polic y
statement 9, as | read it, once you've decided that there
are residual environmental impacts which remain sig nificant
despite all the mitigation conditions that you can

reasonably apply, then under policy test 9 the pres umption
is against approval. But that's not what happened here.
The - - -

TANNIN, MR Well, can | take you - - -

MARTI N CJ: Yes.

TANNIN, MR - --to where the tests are applied in - - -
MARTI N CJ: Yes.

TANNI N, MR At page 71 of the Arrowsmith affidavit in the
part dealing with implementation.

MARTI N CJ: Page 71 of the affidavit? Not the report?

TANNI N, MR It'sinthe —it's tab 5 of the report — of
the position statement.

MARTI N CJ: Well, which volume are you in, Mr Tannin?
TANNI N, MR The Arrowsmith affidavit.

MARTI N CJ: Well, what volume is that?

TANNIN, MR Is volume 2.

MARTI N CJ: Volume 2. Allright. Yes. This is position
statement 9.

TANNI N, MR Yes, no, this is the position statement.
MARTI N CJ: Yes.

TANNI N, MR At page 71 we're dealing with the
implementation of a position statement.

MARTI N CJ: Yes.
TANNI N, MR Under the title:
When and how should environmental assessments be

approved, the following are key questions about the
application of the environmental offsets.
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MARTI N CJ: Yes.

TANNI N, MR They'’re dealt with in more detail in the
companion paper, test 1:

Are these proposed new activities, extensions, etce

MARTI N CJ: Yes.
TANNI N, MR

- - - likely to have significant environmental impa
Test 2:

Before offsets are considered are potential impacts
demonstrably addressed following the hierarchy?

MARTIN CJ: Yes.

TANNIN, MR Then 3:
Are residual environmental impacts expected to have
significant adverse impact on critical or high valu
assets?

MARTIN CJ: Yes.

TANNIN, MR 4:
Do residual environmental impacts - - -

MARTI N CJ: No, butyou're reading 4 as if it's

consequential upon 3. If you read three in its con

back to page 67 - - -

TANNIN, MR But---

MARTI N CJ: - --if the answer to 3 is yes then you don’t
go to four.
TANNIN, MR ---canlgetyouto5?

MARTI N CJ: Butyou - - -
TANNIN, MR 5says---

MARTI N CJ: ---don'tgetto 5 either because if you go
back to 3, if you go back to page 67, it says:
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When the issue is before the EPA there’s a presumpt
against recommending approval for proposals like ha
significant adverse to critical assets.

It doesn’t consider it appropriate, 2:

The EPA does not consider it appropriate to validat
endorse the use of environmental offsets where proj
are predicted to have significant impacts to the
following —

and then follow the list of assets that are describ
“critical.” So if the answer to 3 is yes that’s th

— according to the previous statement, that’s the e
the test.

TANNI N, MR But that couldn’'t be a bar to the assessment
and you couldn’t read it that there is this presump
that overrides all else.

MARTI N CJ: Butthat's what it says at page 67.

TANNI N, MR But what occurred when you look at the report

and recommendation of the EPA was this analysis and
assessment of all factors involved.

MARTI N CJ: Yes, but no where is there reference to the
principles set out at page 67.

TANNI N, MR No, there’s no reference to - - -
MARTI N CJ: Thatis, that there’s a presumption.

TANNIN, MR - - - that presumption by which they were not
bound.

MARTI N CJ: There’s just — but, as | say, that under the
situation — under position paper 9 once you decide
despite all mitigation, there is a significant impa

critical assets and then the presumption is against
implementation. But in the report, once you've dec

that there is a significant impact on critical asse
presumption is there have to be offsets when positi

9 says offsets are not the way of managing that kin
environmental harm.

TANNI N, MR But you cannot read, with respect, the
concept of a presumption that there is a significan
environmental impact on a critical asset as being a
absolute bar to anything.
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MARTI N CJ: No, I'm not suggesting it is. But I'm
suggesting that if you have a policy, why don’t you
it. The policy is a presumption against — so you —
course, the presumption isn’t an absolute bar. It’
presumption. But you start from the point of view
presumption and then say, in this case, we’re not g
apply the presumption because.

TANNIN, MR Butyoucan - - -

MARTI N CJ: But that's totally missing from the report,
isn'tit?

TANNI N, MR It's missing but what is present in the
report is a very, very detailed analysis of all of
environmental factors that will be impacted - - -

MARTI N CJ: Yes.

TANNIN, MR - --anda method of addressing them - - -
MARTI N CJ: Yes.

TANNIN, MR - --which will result - - -

MARTI N CJ: Offsets.

TANNI N, MR Yes, which will result - - -

MARTI N CJ: But which are the very thing that
position paper 9 says will, presumptively, be inapp

where the impact is significant and adverse upon cr
assets.

TANNI N, MR Or where they are appropriate. But you can’t

use - - -

TANNI N, MR No, the position paper says quite clearly
that they’re not appropriate. But all that the rep

is say, well, we've identified that there are signi

adverse impacts to critical assets, so let’'s go and

the offsets, and that’s what position paper 9 says

we’re not going to do.

TANNI N, MR We are in a situation where the authority is
not bound by any mandatory considerations that aris
these papers where it has - - -

MARTI N CJ: Allright. Butthat's a different question.
I’'m asking these questions on the assumption that i
because - - -
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TANNI N, MR Yes, | know.

MARTI N CJ: ---ifitis, then it doesn’t seem to have

taken the — there’s nothing on the face of the repo rt that
suggests that the presumption against the use of of fsets to
render significant adverse impact upon critical ass ets

acceptable has been applied by the EPA, is there?
TANNIN, MR No.

MARTI N CJ: Soifitis bound by the policy, it hasn’t
taken it into account.

TANNI N, MR Butit was not. Our submission is that it's
not required to be.

MARTI N CJ: Yes. Soyou rely on —in relation to
ground 1(b) you say it falls at the first hurdle.

TANNIN, MR Yes.

MARTI N CJ: Butdo you accept that if it is mandatory then
it falls at — that you fall in the second hurdle?

TANNIN, MR Yes.
MARTI N CJ: Yes. Allright.

TANNI N, MR Asto ground 3 — sorry, 1(c) the application

was put to you on the basis that, from the concept of
content within section 100 of the Act, one could im ply a
requirement for a specific form of reasoning in sec tion 44.
The answer to that is that, firstly, the concept of content
in section 100 is designed to expand and elaborate the
scope of an appeal under section 100. That is, it gives a
person who objects the power to look at not only th e
decision but the content, meaning any aspect of its facts.
It's not a provision that writes into section 44 an y

further obligations upon the EPA.

And your Honour gave the example to my friend when

considering the extent of appeals that might be mad e by the
public, in the absence of any reasons why they coul dn’t,
for example, complain about offsets being applied a t all.
And, in fact, here, if you look at the affidavit of Ms

Bramwell — that is page 266 — that is volume 3 - - -

MARTI N CJ: Yes.
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TANNIN, MR - --you will see a summary of the substance

of the appeals that were made to the minister, beca use
there was an appeal on the merits | think from memo ry. The
applicant were but two of the appellants. There we re 165
in total. And you see in the summary of matters su bmitted
the dot points that accord to the kinds of grounds that
your Honour referred to.

That is, whether the EPA properly assessed avoidan ce
mitigation, whether environmental offsets should be used at
all, etcetera. So there is confinement whatsoever of the
appellate ground, and none occurred in this case, a nd no
basis to read into section 100 the requirements of even
addressing this so called presumption within those reasons.

As to ground 2, the complaint at least before lunc h
was send to be confined to — not to the deferral of the
exercise of the discretion, but, rather, the fact t hat it

has been vested in the CEO.

MARTI N CJ: So you're talking about ground 3 | think.
TANNIN, MR Ground 3. I'm sorry.

MARTI N CJ: Yes.

TANNI N, MR And that, in our submission, is easily

answered in our written submissions, but, in effect , there
is nothing in that condition that authorises the CE Oto
waive a condition or otherwise compromise it. And that

being the case, that ground can’t succeed either.

MARTI N CJ: Ground 2(b). Do you want to say anything

about that? That is the suggestion that the propos als —
proposal was assessed on the basis of the environme ntal
elements being addressed in isolation rather than i n
combination.

TANNIN, MR Well, again, that is not apparent anywhere in
the report. You have - - -

MARTI N CJ: Well, the structure of the report is, here is

the damage to the wetland — and it's how many hecta res — so
therefore we need an environmental offset for that. And
it's — it has be this area. And then it says, “All right.
Here is black cockatoo. And it’s this area and has to be
that. But nowhere is it — nowhere in the report do es it
say, “Well, we’ve got the black cockatoo. We’ve go t
Carnaby’s cockatoo. We've got the wetlands. We've got
noise.”
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Putting it altogether is 100 hectares here for
Carnaby’s cockatoo, and another 80 here for the bla
cockatoo, and another seven here for the wetlands.
going to, in combination, be sufficient to overcome
damage to all of these factors in one site?

TANNI N, MR Well, the report is structured to list all of
the factors that were taken into account. It's not
appropriate to read into it a failure to look at th

entirety of the transaction. It's just not capable

being so delineated. If you take the applicant’s ¢

its highest, they complain — and I’'m quoting that:

The EPA did not ask itself whether the proposals im
on the environment as a whole was acceptable. Rath
it limited its consideration to the proposals impac
different parts of the environment.

Now, this whole idea of environmental acceptability
I’'m simply repeating what’s in our grounds 1(a), is
of the statutory language. They’re creating a test
determination of matters which is simply not there,
can’t accept that the court can legitimately reason
way. There’s no basis to assume that the authority
ignored any particular factor or the accumulation o
factors. | would — | was going to say in terms of
reasons, one of the judgments that your Honour cite
learned friend in the course of the argument this m
was Seiffert, upon which - - -

MARTI N CJ: Yes.

TANNIN, MR ---you presided. What was striking about

the Seiffert and Kirby and other judgments was that
tribunal or body that was the subject of those proc
had simply not given any reasons. It was just an a
absence. Contrast that with this case. But we're
talking about something that is merely compliant wi
section 44 in terms of the making of a recommendati
You're talking about a very, very detailed environm
report with calculations, with key considerations n
with a very, very careful regard to what was occurr
full understanding of the environmental impact of w
proposed and a full understanding of the need to as
and how it might proceed and what is imposed are a
very rigorous set of conditions which will have a n
environmental benefit. That is — and it’s right th

the report.
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It's not even remotely like the Seiffert kind of ¢ ase
where no reasons are given. There are very sound r easons
given here and this court can’t embark upon the kin d of
risk assessment that the applicants are actually se eking
you to do, to imply failures in the thinking of the EPA
that just simply aren’t fairly demonstrated on any of the

documents. Ground 4, | think, follows - - -

MARTI N CJ: Well, you accept if any of the other grounds

get up and the result is invalidity of the report, then the
Minister had no jurisdiction?

TANNI N, MR Yes. | mean, there are cases sometimes where
that doesn’t matter but it would - - -

MARTI N CJ: You accept for this case - - -
TANNIN, MR ---inthis.
MARTI N CJ: Inthis. Yes.

TANNI N, MR It would in this. | have not dealt — | won’t

deal with the question of standing. There was a pa rticular
nuance on that and there’s also another procedural issue
about leave to appeal on the basis of that and | ha ve dealt
with - - -

MARTI N CJ: You're happy for us to move on to the more
substantive issues.

TANNI N, MR Of course.
MARTI N CJ: Yes. Allright.
TANNI N, MR Thank you.

MARTI N CJ: Thank you, Mr Tannin. Before you sit down, Mr

Tannin, because of the public interest in this case | was
proposing, subject to any submissions you might wis hto
make, to make the transcript of today’s hearing ava ilable
on the website of the court together with documents

necessary to make that intelligible to readers whic h would
be the amended application, the written submissions of the
parties and the four key documents in the case whic h are, |
think, the three policy statements to which referen ceis
made in ground 1(b) and the report itself. Would t here be
any objection to those — they’re all public domain

documents.

TANNI N, MR That's right.
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MARTI N CJ: Yes. Allright. Mr Jackson, do you want to
comment on that proposal?

JACKSON, MR No objection from me, sir. Look, the —if |
can be heard very briefly - - -

MARTI N CJ: Yes, certainly.

JACKSON, MR ---inreply. Just on the point about the

reasons. The fact that the EPA has provided some r easons
and that those reasons provide the basis on which s ome
appellants have appealed can’t be relied on to sugg est that
the EPA is not obliged to provide reasons more gene rally.

It goes no further than that, but that, in my submi ssion,
is a relevant point. What's complained about here is that
there is no explanation as to how the EPA arrived a tits
conclusions about offsets. There’s no reasons abou t that
at all. That's what we say is inadequate here and that's
why there is no appeal grounds, because there’'s — a sl

understand it - - -

MARTI N CJ: Butitreally links into ground 1(b) though,
doesn't it? Because unless you get the policy stat ement in
as a mandatory relevant consideration - - -

JACKSON, MR Indeed.

MARTIN CJ: ---you---

JACKSON, MR Indeed.

MARTIN CJ: It's---

JACKSON, MR No. | accept that.

MARTI N CJ: Yes.

JACKSON, MR Yes. Thatwas all, sir.

MARTI N CJ: Yes. Allright, thank you.

JACKSON, MR Please the court.

MARTI N CJ: Allright. Well then, you don’t wish to be
heard about the publication? You're happy with

publication?

JACKSON, MR No, I'm happy with the publication. Thank
you, your Honour.
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MARTI N CJ: Yes. Allright. Well, I'm grateful to

counsel for their assistance. | will, of course, h ave to
reserve my decision so that | can give detailed

consideration to all the arguments that | have rece ived
today and | will publish my reasons as soon as | ca n. In

the meantime, the court will adjourn.

AT 3.00 PM THE MATTER WAS ADJOURNED ACCORDINGLY
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Auscript are contracted by the Department of the At
General to record and/or transcribe court and tribu
proceedings in Western Australia as specified under
government Contract. This Contract prescribes the
recording and transcription production standards th
be adhered to.

The transcript of CIV 2445/2015 Save Beeliar Wetlan
& Anor v The Honourable Albert Jacob Mla & Ors hear
30/11/15:

+ Is a written reproduction of the audio record of th
proceeding;

+ Is a complete transcript except where otherwise
stated. Any "indistinct" notations within the
transcript refer to those parts of the recording th
could not be accurately transcribed due to speech
clarity, recording quality or other factors impacti
word intelligibility.
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